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IN SOUTHERN INDIA. 


Were it not that my task is a self-imposed one, I should 
feel inclined at the very outset to complain of the sense of 
utter hopelessness under which I labour in undertaking it ; 
for I believe that there are few attempts more hopeless then, 
that of attracting public attention to Indian grievances in 
such a manner or to such an extent as to cause any practical 
remedy to be sought for or applied to them. 7 

In India there is literally no public ; and as far as our 
European population is concerned, any effort to arouse their 

sympathy is Quixotic—a highly cayenned article might pos- 
sibly serve to pander for a moment to their listless, ephemeral 
and ever recurring appetite for novelty: while in England 
the most crass ignorance of all Indian wants and interests 
envelops the land in worse than Egyptian darkness. Never- 
theless, though it isa ‘ far cry to Loch Awe’, one voice, feeble 
an it be, shall be raised to give the people of England— 
that is the more influential portion of them—a knowledge of 
one of the most enormous evils of modern times; ; so that if 
they do not choose to apply a remedy, or institute farther in- 
quiry, they shall not have at any rate to say that they have 
ofaitted to act through ignorance or for want of information. 


. The wrongs and the wants of many millions of men, un- 
represented, and unable to,explain their own requirements, 
fy . B 
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possibly not even understanding them, are incentive enough 
to the labour; and the knowledge that now or never for the 
next five-and-twenty years, the British Parliament will have 
the opportunity of ameliorating the state’ of those unhappy 
multitudes is a sufficiently cheering solace, if the courage 
for a moment droops under an overwhelming sense of the mag- 
nitude and importance of the task, or of its all but utter 
hopelessness. , 

Therefore it is, that I an unknown man, withont any 
personal object to serve, have taken upon myself at the cost of 
no mean labour to lay bare an evil of monstrous growth, of 
which the people of England have no idea; the very exist- 
ence of which, no evidence will probably hint at before the 
Parliamentary Committees: and I will pledge myself to make 
out such a case, as, if it does not justify immediate interfer- 
ence, will at any rate call for the most serious attention and in- 
quiry before a fresh Indian Charter is passed without the ap- 
plication of some remedy: and in doing this I purpose to con- 
fine myself exclusively to the Presidency of Madras, not that 
my facts and remarks will not be more or less applicable to 
the sister Presidencies, but because I wish to keep strictly 
within the limits of my own personal experience and obser- 
vation. 

The subject of which Iam about to treat is the admi- 
nistration of justice—I had almost said mal-administration 
or non-administration—in the Mofussil Courts of the East 
India Company: and when I state that I am a Barrister 
practising now for some ten years in the Supreme Court, 
during the latter part of whichI have given up a good 
deal of time and attention to the Procedure and practice of the 
Mofussil Courts, as well as to the Substantive Law which 
they administer, probably the results of my experience 
will be not altogether without value, if only as evidencing 
the opinions of one who observes the Courts of the Compa- 
ny from a different point of view to that whence others have 
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usually surveyed them ; for it is by a comparison of the clash- 
ing estimates of minds differently constituted and judgments 
formed by distinct habits that we best arrive at correct con- 
clusions upon the value of any given system. 


The three great points to which a benevolent Legislature 
should at this crisis direct its attention, are, I conceive, the 
Tenure of Land, the education of the people, and the Admi- 
nistration of Justice. 

The two former are foreign to this trea- 
tise : suffice it to say with respect to the 
first that the Ryotwary system, the boast and failure of Sir 
Thomas Munro, has been justly denominated by John Stuart 
Mill as the Cottier system of Ireland under one gigantic Go- 
vernment Landlord—while as to the latter literally nothing has 
been done. 


Land Tenure. 


In the other Presidencies considerable ef- 
forts have been made; and all classes have 
joined in furthering the cause of public Instruction : while 
here in Madras, the influence of a certain section of society has 
hitherto thwarted the spread of education as a Government 
measure, because, according to their views, a system not avow- 
edly based upon Bible instruction is worse than none at all ; 
and the only Government institution because it is established 
for purely secular education has been branded as the ‘ God- 
less University.’ 

But let the Legislature, the Church, and the Men of 
Manchester rest assured of this, that however philanthiro- 
pic may be the measures of the first, however charitable 
those of the second, however energetic those of the last, com- 
missions, and missions, reports, rail-roads, capital, skill, enter- 
prise, will be alike powerless either to raise the people from 
their ptesent degraded condition, or to yield a return for enter- 
prise or outlay, so long as the country groans under and is curs- 
ed by the system which it eis the object of these pages to 


Education. 
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disclose. ‘Chere can be no prosperity for a country where the 
administration of the Laws does not render property secure, 
, « Misera est servitus ubi jus est vagum aut incertum.’ 

The people of India lie prostrate under the withering and 
deadly influence of a poisonous tree of silent but giant 
growth, which has sprung up and spread until it overshadows 
the whole land. 

I do not propose to enter upon any investigation of the 
merits of the substantive Law of India, as laid down in the 
Regulations, and Acts of the Legislative Council ; nor of the 
defects in the procedure and practice of the Courts: but I 
start with these two simple propositions, first that throughout 
the length and breadth of the whole of this Presidency those 
who occupy the judicial Bench are totally incompetent to the 
decent fulfilment of their duties ; and secondly that so long as 
the present system continues there is not only no hope of any 
amelioration, but on the contrary things must go on ever from 
bad to worse, until in the lowest depth, there is at last no lower 
botiom still, 


This is not mere vague assertion. I will undertake, so 
I have but a patient hearing, to prove it both according to the 
letter and the spirit. I will deal inno mere generalities : I 
will not quote Burke ; I will not fatigue my readers with ar- 
gument; but I will simply take the materials which the very 
Judges have themselves afforded me and convict them out of 
their own mouths or not at all. 


The highest Court of Civil and Criminal Appeal in this Pre- 
sidency, fortunately for the ends of justice, determined at the 
commencement of the year 1849 to issue monthly Reports of 

their decisions, and from that time up to 
Rudder Heporls May last we have the Reports of the Civil 
Appeal Cases ; we have also their Criminal Reports from 
the commencement of the year 1851 together with a volume 
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the present Head Assistant Registrar of the Court of Sudder 
and Foujdaree Adawlut. 

All these volumes then are authoritative; and to these I 
earnestly entreat attention, as it is from their pages that I shall 
gather my facts: facts which speak for themselves, and upon 
which argument or inference is altogether unnecessary and 
thrown away. Now I might content myself with selecting 
some half dozen cases from each book, of such startling quali- 
ty as would frighten not only English lawyers but the Eng- 
lish public out of its propriety: but I know that if I were 
to restrict myself to that course, I should be accused, per- 
haps justly of a partial selection, and it would be boldly stat. 
ed that the samples were not fair specimens ‘of the rest of 
the staple. On the other hand it is impossible within the 
limits of such a production as this, nor indeed is it compe- 
tent to its object, to enter into any minute discussions of the 
merits of all or even the majority of the cases. Such a 
course would weary if not disgust the general reader. I 
must therefore pursue a middle path, making extracts suffi- 
ciently copious, without any invidious distinction or prefer- 
ence between individuals or Courts, to ensure a conyiction that 
Tam merely giving a plain straightforward analysis of the 
general contents of the volumes, not picking out particular 
cases with a view to support a favourite proposition or theory. 

Indeed one might be content to try a kind of * Sortes Vir- 
giliane’ ; opening the books at haphazard ; yet a little more 
method will be advisable ; and as I must be necessarily some- 
what long in this part of my undertaking, inasmuch as it is 
the principal proof and groundwork of my first proposition, I 
must ask the Reader to bear patiently with me; dipping 
into more or less of the selections as his inclination, incre- 
dulity or curiosity prompts him—giving me credit, if he 
feels inclined to skip any of these marvellous disclosures after 
reading one or more, for stating that the maxim “ ex uno 
disce omnes” strictly applies to the matter in hand. ~ 
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But before I proceed to my selections I 
must, as shortly as is consistent with per- 
spicuity draw attention to the circumstances which have given 
rise to the present anomalous state of things: because it is in 
the system that the vice resides. 


Present system. 


The principal business of the Country is carried on by the 
Civil Service who fill all the chief Judicial and Revenue De- 
partments and Offices. No line of demarcation is drawn be- 
tween them, and a Revenue Officer is at any moment of his 
official career eligible for and liable to be removed to the Ju- 
dicial Line. Inasmuch as the Collection of the Revenue is 
the main object of the Government, the Collector is in 
their eyes a more important Officer than the Judge, and it 
has ere now happened with a woful short-sightedness and 
ignorance of Political Economy on the part of the local 
Government, that a Collector or other Revenue Officer found 
incompetent for his office has been forthwith pitchforked on to 
the Judicial Bench ; indeed I may add that it is now the well 
known practice to transfer such Sub Collectors as do not 
satisfy Government of their sharpness, from the Revenue to the 
Judicial branch, just when they are of sufficient standing to 
entitle them to be promoted to the office of Collector, rather 
than trust that important post to any but the most efficient 
hands. As aclass therefore the Judges of this Presidency 
are on an average inferior in ability to their contemporaries 
in the Revenue department. Lest I should be accused of ex- 

aggeration in this statement, let me quote 
ae eens the words of Mr. Campbell, a Civilian of 
Bengal, whose recent work has I understand obtained exten- 
sive circulation in England ; he states as follows : 

« When a Collector is old enough he is made a judge ; and to this 
“ step there is almost no exception if it is wished for. Tt seems to 
“ be considered that if at this time of life a manis fit f¢ ay thing 
“ at all he is fit to bea judge: and if he is fit for nuthing at all 
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“ has no further claims to further promotions by seniority alone. The 
“ judicial department being in a less satisfactory state than any other 
“ is less sought after, and the ill effect of mis-management being less 
“ immediately startling, the principle that (in a choice of evils) any 
“ man will do for a judge seems to have become established. Some 
“who mismanage their districts are said to be promoted to be judyes 
“ against their will. Moreover ail who can get any thing out of the 
“ regular line have by this time got it. A crack Magistrate and Col- 
“Yector probably prefers a Commissionership in the Punjaub, or 
“ to wait for one in the Provinces: and men are now nearly entitled 
“ to their Pensions before they get their judgeships. Altogether it 
“ happens that comparatively few much above mediocrity remain to 
“be judges; and of those who do many are disappointed and ma- 
‘ny hang on when they are old and worn out. A bad department 
“is then made worse.” 

He is speaking of Bengal. Hear his able commentator of 
Madras, a Civilian, whose Pamphlet on the “ Judicial system 
of British India” gives a very clear outline of the constitution 
of the Madras Courts, stripped of the outlandish terms which 
offend an English ear. ~ 

“At Madras the principle adyerted to by Mr. Campbell that any 
“man will do for a judge” has long been the established rule ; 
‘‘ and notwithstanding the advantage afforded by the existence of 
“ the Subordinate judgeships, the higher appointments aré not unfre- 
“ quently bestowed upon revenue ‘officers who have proved themselves 
“ wanting in efficiency, and are considered unfit for a responsible reve- 
“ nue charge. To such an extent has this mis-direction of patronage 
* been carried for many years past that the judicial line is commonly 
“ talked of as ‘ the refuge for the destitute’ at Madras.” 

Now the evil of this system is apparent: it has already drawn 
much of public attention to it in authoritative quarters, and 
has caused many remedies to be suggested ; but all hitherto has 
been\mere ‘ minuting’ and ‘ reporting’; there it has stopped ; 
nothing has been done. 


But i she evil ceased here, it might be said that it was 


likely to be of such rare occurrence in practice, that it was al- 
most beneath Legislative notice, Unfortunately however for 
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the people of this country the evil does nof cease here: for 
according to the present system there is no school for training 
even those who are primarily destined for the judicial line ; and 
the only means they have of learning law, procedure, prac- 
tice, evidence, is by trying their ‘ prentice hand’ upon the 
cases which come before them when they first take their seat 
upon the Bench; which is as if a Surgeon should learn dissec- 
tion upon the living body ; but ‘ fiat experimentum in corpore 
vili ;’ the subjects are only ‘niggers,’ and provided a certain 
number of cases be decided monthly by the Mofussi] Judge in 
accordance with a circular order of the Sudder Udawlut, it does 
uot much matter how they are decided ; especially as there is 
no Bar to watch the Bench ; no Press to give voice to griev- 
ances ; no Public to care for them, were they ever so declaimed 
against, and especially inasmuch as the mild Hindu is by na- 
ture long suffering, and not a little inclined to lick the hand 
that smites him. 


At present we are only at the beginning of the end; for 
the Sudder Judges of the present day, and the senior Judges 
under them are the remnants of a system, wherein, although 
there was no regular judicial training, there was at least 
one office in which an active, observant, intelligent, laborious 
young man might learn something of the routine of judicial 
duties before he was himself elevated to the Bench : for there 
formerly existed attached to cach principal Court @ Register, 
who was not purely a Ministerial Officer, but who had cases 
of petty importance and trifling pecuniary amount handed 
over to him from time to time for trial when the hands of the 
Judge happened to be too full—and indeed his jurisdiction 
was altimately extended to 3,000 Rupees. Butin 1843 the 
office of Registrar was abolished : so that now there is lite- 
rally not even the semblance of a school for judicial training. 
The results are even now apparent: but in the next genera- 
tion all will be confusion worse confounded, outer darkness ; 
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however well the temple of justice may be paved with the ve- 
ry best intentions. 
Effects as exhibited in Now in turning to the ‘ Reports,’ the 
the Reports. faults, errors, puerilities and mistakes 
which they exhibit are precisely those which we should expect 
to find emanating from men who have only ‘common sense’ 
and no well grounded acquaintance with the common prin- 
ciples of jurisprudence or the law of evidence to guide them. 
They exhibit an utter want of knowledge of those points to 
which judicial attention should be confined—a most lament- 
able ignorance of the Law of Evidence—an utter helpless- 
ness in the appreciation of testimony—a frequent oversight of 
material issues—perpetual digressions into purely irrelevant 
matter—wrong applications of the Law where they venture to 
apply it—an inability to control the proceedings before them— 
admissions of documents not legally proved, and of evi- 
dence the merest hearsay —decisions upon issues not raised or 
upon wrong or immaterial issues—strange and incenclusive 
lines of argument and reasoning foreign to the matter in 
hand—irregularities in proceedings—carelessness or inability 
in drawing up decrees—findings utterly contrary to evidence 
and so forth, of all of which copious instances shall be given : 
in short ; it is one uniform dead level of incompetency. 


The result of this is, as might naturally be expected, that 
the records are swollen and loaded to the most prodigious ex- 
tent. A Judge who is so feeble that he does not know what 
is evidence, is too timid to trust himself to reject anything ; 
and hence oral testimony is permitted to run to the most ex- 
travagant length, and to points the most irrelevant and in 
substance the most inadmissible; while almost every docu- 
ment that is presented by the ignorant Natives, Plaintiffs or 
Defendants, or their pleaders, is filed and received, till the 

_Yecord becomes a perfect labyrinth—another result, perhaps 
"even more lamentable, is the frightful length and repetition 


pa Be] * : . e 
of litigation which artless fee. at. lt 


: 10 

Litigious as the Natives naturally are, only too many loop- 
holes are afforded for appeal : frequently upon the face of the 
proceedings is disclosed some complete bar which ought to 
haveat once concluded the dispute, but which having been ut- 
terly overlooked, the case is tried, appealed, remanded, retried 
some four or five times, and at last ultimately disposed of on a 
point which ought to have settled it at the very outset. 


Frequent instances of this will appear with respect to the 
Limitation of Suits: than which it is scarcely possible to 
conceive a more patent, palpable bar, especially as the Re- 
gulation of Limitations of Actions (2 of 1802, Sec. xviii.) is 
very express, plain and stringent in its terms ; and from re- 
venge or love of litigation the Natives are perpetually hawk- 
ing up stale claims of many years standing, and instituting 
Suits concerning them. 


With these remarks I proceed at once to the Reports : 
premising only that since their publication, their disclosures 
have frequently become the topic of conversation and wonder 
among reflecting men, who are scarcely to be put aside 
by the remark which usually greets any one who ventures 
to bring a more than ordinarily atrocious judgment to the 
notice of any of the ‘ Service’; ‘Oh but that Judge is mad’-— 
or ‘he is an idiot, or ‘ he drinks ;’ although politeness for- 
bids one to put the question which naturally suggests it- 
self—‘ why is such a man permitted to remain on the 
Bench’—for fear of reducing one’s opponent to a perfectly 
Socratic stand-still. 

No.7 of 1848, vol. 3, ‘The first case to which I shall draw at- 

p. 2ul. tention is No. 7 of 1848, reported page 
211 of Reports for 1851. It was an appeal from My. An- 
struther, C. Judge of Rajahmundry. 


Plaintiff sued for 55,270 rupees due on a bond. ‘The de- 
fendant denied the claim in toto. The J udge nonsuited the 
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The Judge of the Sudder of course reversed this: and in 
paras. 41, 42, 43, 44 of his judgment he makes the following 
remarks. 


41. “ The Civil Judge has heavily fined the Appellant, as guilty 
“* of urging a false claim. Tiis sentence must of course now be can- 
“ celled, the claim being considered a true one.” 

42. “ The Civil Judge has furthermore grievously erred in the 
“ standard adopted by him for determining the sum of the fine he 
“‘ was prepared to exact. He has made the amount of the fine to 
“ depend upon that of the claim, for the prosecution of which it was 
“adjudged, the one being fixed by him exactly at the sum of the 
“ other, and thereby has quitted his position of administrator of the 
“Jaw, which prescribed other considerations under which the amount 
“ of the fine should have been regulated, to take up that of a maker 
“ of law, and to propound a new standard for fining of his own.” 
43. “It has also to be deeply regretted that the Civil Judge 
should have villified the character of the Appellant and his father, 
“ as also that of the late Chiana Bungariah’s manager Panungepully 
‘“‘Ramanab, in the manner he has done, upon grounds altogether 
“unwarrantable, imputing to them forgery, perjury, and sukornation 
“of perjury, without other reason, it may be said, than that of his 
“own suppositions. ‘This was the more reprehensible, as the position 
“ of these parties should have served to prevent their being lightly 
“ subjected to such imputations, while their circumstances made any 
‘such stigma all the more grievously to affect them. I must add 
“that the characters of these individuals, ao far as is to be judged of 
“by the matter of this Suit, stand in my mind wholly free of the 
“ opprobrium east upon them by the Civil Judge, and that I view the 
“ transactions with the late Chinua Bungariah, which form the gsub- 
“ject of this Suit, to have been conducted with all fairness and honor 
“and with every consideration for the party dealt with.” 

44. “I have to point out finally that the Decree of the Civil 
« Judge is defective, in not commencing with a clear statement of 
“the matter of the demand, and of the opposition raised to it, as also 
“in not containing lists of the witnesses examined, and of the docu- 
‘ ments filed.” 


I open the book again and we have No. 
61 of 185]. Appeal from Mr. Baynes, C. 
Judge of Madura. He observes in his decree. a. 


61 of 1851, vol. 3, p. 161. 
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“The grand point for decision in this case as both parties admit 
is the authenticity or otherwise of the document No. 78,” &. 

And he founds his judgment on it accordingly. Now it will 
be seen how pointedly the Judge has his eye fixed upon this 
document : yet it will perhaps be scarcely credited that this 
No. 78 turns out to be the copy of a copy of adeed : and the 
conduct of the Judge is thus set forth in the special appeal 
which was allowed by the Sudder Court. 

11. “ The Special Appellants urge that exhibit No. 78 is not the 
copy of an original deed, but the copy of a copy ; that the witness (a 
Curnum) called to prove that the original was deposited with him, 
declared he knew nothing about it, and that the Civil Judge refused 
to allow them to summon the alleged attesting witnesses to the deed, or to 
adduce documentary evidence to prove it to be a forgery!!!” 

Case No. 47 of 1851. An appeal from the 
47 of 1861, vol.3,p.135- aacision of Mr. Boileau, C. Judge of Gun- 
toor (formerly Judge of the Sudder.) This was a suit for the 
recovery of a piece of ground of the value of 40 rupees (£ 4.) 
It was tried over three times ; and at the date of the Report 
was sent back by the Sudder for a fourth trial, from which 
it is to be remembered there might possibly be a further 
appeal. The Courts below had omitted to record points (in ac- 
cordance with the Regulation) for the parties to prove: and 
both the District Moonsiff and the Civil Judge had neglected 
to notice the plea urged by the Defendants that they had been 
in possession for 40 years. 
49:eb deny sparta The case next in sequence is worthy of 

p. 187, vol. 3. especial notice. It is from the decision of 
Mr. G. M. Swinton, Assistant Judge of Mangalore. (This Gen- 
tleman had been all his life in the Revenue branch ; having 
acted in the Accountant General’s Office, till he left for the 
Cape: and after his return he became at once a Judge.) 

This suit was brought to enforce the Registry of certainland which 
plaintiff had purchased from 2nd Defendant, who pleaded that the 
land was not sold but mortgaged ; end that Plaintiff had repaid him- 
self by the usufruct. 
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Defendant also instituted a cross suit to recover the land. The Sud- 
der Ameen who originally tried the suits discredited the evidence 
of the Defendant and gave the Plaintiff in the Ist suit a verdict in both 
suits. 

On Appeal Mr. Swinton “ affirmed the Appeals” (not reversed the 
decrees.) 

On Appeal the Sudder observe that the mortgage deed was not 
produced ! 

The Sudder Ameen had commented on the absence of this deed: and 
also on sundry discrepancies in the Defendant’s evidence. 

The Assistant Judge remarks that the Appeal petition (i.e. the Ap- 
pellant’s own statement) “ sufficiently answers the Sudder Ameen’s 
objection as to the non-production of the document: and that he 
could not discover the discrepancies alluded to by that officer.” 

The Sudder remark “ that it was the duty of the Judge to go 
“fully into the case as set forth in the judgment of the lower Court 
“and to record his opinion upon all material grounds of decision, 
“‘and to dispose of the reasons which have weighed with the lower 
“ Judge for and against the claim in such a manner as the higher 
“ Court may be able to judge of the validity of his own reasons.” 

And they then point out that oral testimony of the contents of a 
writing carnot be gone into when the writing is itself in existence; 
and that clear proof of its loss is necessary, &c. 

Now here is a case tried over three times; remanded for a 
fourth, which surely should have been disposed of at once. 
Nor is it easy to conceive how any Judge could have placed 
credence in Defendant’s story of a bond which he could not 
produce and did not account for: or how he failed to see that 
the whole story and the action upon it were trumped up to 
meet the Plaintiff's claim. 


: No. 8 of 1848; appeal from the decision 
V, vol. 1, p. 80. of Mr. F.M. Lewin, C. Judge of Comba- 
conum. 


The suit was brought to recover a Mosque and land. The Judge 
held that by Regulation VI VIL. of 1817 he was precluded from inter- 
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case on its merits: disbelieved the Plaintiff's case: and then pro« 
ceeded to declare the Defendant unfit to manage the property, and 
decreed it should be made over to the Collector! The Sudder Court 
on appeal consider that the removal of the Defendant was beyond 
the Judge’s jurisdiction and they proceed “ adverting to the opinion 
“of the C. Judge that the auit was barred by Reg. VII. of 1817 
“the Court are unable to comprehend upon what grounds the Civil 
“ Judge considered himself justified in passing a judgment upon the. 
“ merits of the case. 

“ Tt would however appear that the C, Judge has overlooked the 
“ provisions of Sec, 14 of the Reg. in a question which expressly per- 
‘« mits the inatitution of suits of the nature of that under Review !” 

This is a highly instructive case surely. 

No, 66 of 1851, vo.3, No 56 of 1851 is amusing. It is an 

p. 155. appeal from a decision of Mr. Bruere, C, 

Judge of Salem. 

The Plaintiff sued for 125 rupees, money advanced to Defendant 
under a contract for the supply of oil, Defendant pleaded that he 
had been always ready and willing to fulfil his contract, but had been 
prevented by the Plaintiff. 

‘The Moonsiff who originally tried the case disbelieved-the Defend- 
ant’a evidence, and gave the Plaintiff a verdict. 

The Plaintiff appealed to the C. Judge who reversed the Moon- 
siff’s decree, 

The Defendant appealed to the Sudder who remanded the suit ; 
making the following observations. ‘ The Court of Sudder Adaw- 
“ Jut observe that the C. Judge has evidently mistaken the object for 
« which the suit was brought, It was inatituted for the recovery of 
“125 rupees advanced by the Plaintiff to the Defendant, and*not as 
“* would seem to be the impression of the C. Judge fora quantity of 
on IY 

A case this which may bring to mind the story of the Cam- 
bridge undergraduate who at his little go wus required to find 
by Proportion ifa Ib. of butter cost 10d. how much a firkin and 
a half would cost. After a hard day’s work he gave the matter 
up in despair, but handed in to the examiner a paper covered 
with figures to show he had not been idle, accompanied with a 
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declaration that he had worked the problem over 13 times, but 
the answer always would come out in butter ! 
No. 67 of 1849, p. 6, No. 67 of 1849 a short case from a de- 
vol. I. cision of Mr. Murray, Acting C. Judge of 
Nellore, shows that he was totally ignorant of the law that a 
minor cannot bind himself—(the Hindu law is the same as 
the English in that respect.) 
The Sudder Court remark “ that there is nothing on the record 
“ which tends to show that the Ist Defendant (minor) did at any 
“ time after he came of age admit his responsibility on the Bond in 
“ question,” and they annul the decrees of both the Lower Courts. 
No. 27 of 1849 is an appeal from the 


No. 27 of S847, p. 5, oh E . 
col. 1. decision of Mr. Dowdeswell, C. Judge of’ 


v 
Masulipatam. 

The Defendants were charged in their representative capacity s 
and a verdict was given against them without any apparent enquiry 
as to whether they had possessed themselves of assets. The Sudder 
decided that they had not ; and therefore released them from responsi- 
bility. . 

No. 80 of 1847, vol. 1, No. 80 of 1847 is a special appeal from 

p.9. the judgment of Mr. Harris, Assistant Judge 
of Mangalore. 

The Judge on appeal reversed the Sudder Ameen’s decision, 
and “ cancelled” the deed of sale on which the Plaintiff re- 
lied. The Plaintiff appealed because the Judge’s decree was 
“founded on inferences and surmises not only not borne out 
“ but contrary to the evidence as recited by himself,” (and the 
Judge certainly seems to have found directly in the teeth of 
his own argument, for the Sydder observe : 


‘« The execution of the deed and payment of purchase money seem 
“ to be established beyond all doubt : a fact which the Assistant Judge 
“ admits while observing that the pleas urged by the Defendant in be- 
half of the sale being a nominal one are unsupported by the record.” 


Special Appeal No. 70 of 1849, is from 


No, 70 of 1849, p. 12. 
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Both the Lower Courts appear entirely to have overlooked the plen 
of the Plaintiffs that Document No. 18 parporting to have been exe- 
cuted in 1886 was a forgery, and that one of the parties alleged to have 
executed it died in 1885. The case was therefore remanded. 


No. 82 of 1845, p.16, This case (32 of 45) is a Special Appeal 
vol. 1. from the decision of Mr. Beauchamp, Sub 
Judge of Combaconum. 


The defendant pleaded judgment recovered in a former suit about 
the same matter between the same parties, or those through whom 
they claimed. The Sudder pithily remark, “ To sue again for the 
* game land which was disallowed by a decision in a former suit, and 
that decree a final one is contrary to Sec. 1X. Reg. 2 of 1802;” 
and they reverse the decisions of the lower Courts. 


Not of 1847, p. 36, Ts a short but instructive case. 


The suit was originally brought for a piece of ground of the value 
of 15 rupees (£1 10) and a house of the value of 40 rupees (£4) and 
for an “injunction to have a wall built.” This case was tried sive 
times ; and the Sudder “as at present constituted” over-rule their 
predecessors. 

No. 98 of 1847, p.4¢,  Lhis was a Special Appeal from the de- 
vol. 1. cision of Mr. Morris, (afterwards a Judge 
of the Sudder Court.) 


It was tried six times although the Court of Sudder are at last 
“ clearly of opinion that this suit ts barred by the Statute of Limita- 
tions.” / 1! 

And the case is further instructive because the lower Courts 
gave a verdict for plaintiff, who sued as heir against a per- 
sonal representative, without enquiring whether he was heir ; 
or if defendant had possessed himself of assets!!! 


No. 48 of 1849, p. 66, This is a Special Appeal from the de- 

vol. 1. cision of Mr. Baynes, C. Judge of Madu. 
ya, for the recovery of land of the value of Rs, 27-5-6, and 
Rs, 11-1-6 quit rent. It is tried over three times. 


pa didi: aha eet die Pe Pe ee ee Pe n,n eT eee 
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The Sudder observe “ the plaintiff’s claim to the land in question 
“was founded on the plea, that the same had been bestowed upon 
“ their ancestors as a gift, and although they entirely failed to prove 
“ this averment, the C. Judge gave judgment in their favour because 
“ they were managers of the land,” and they reverse the decree, up- 
“holding that of the Sudder Ameen who originally tried the case. 


No. 83 of 1844, p. 71, This is a Special Appeal from the J udg- 

vol. 1. ment of Mr, Glass, C. Judge, late Acting 
2d Judge of the Northern Provincial Court, ‘The Sudder 
admit the appeal on the ground that, 


“ The decree of the Provincial Court was in direct opposition to the 
“ facts admitted on both sides ;? and that it * was equally clear that it 
“was erroneous in other respects.” 


No. 42 of 1848, p.75,  Lhis is a Special Appeal from the deci- 
vol. 1, sion of Mr. Cook, Acting Sub Judge of 
Mangalore. 


Tt was a case in which the Statute of Limitations had clearly run. 
Tt was tried over five times (being for the recovery of land éf the an- 
nual value of Rs. 50-12.) 


Once before it had been remanded because “ the Appellate 
Court had reversed the original award without receiving an answer 
Jrom the Respondent ;” and the present appeal shows how strange 
an idea the Judge must have had of what it was incumbent on the 
defendant to prove, in order to take advantage of the Statute of Li- 
mitations ; for he held that the suit was mot barred because © there 
“was no proof to show that the plaintiffs did not know of the sale, 
“but through negligence or indifference or doubt as to their rights, 
“ they failed to institute the suit.” 


No. 85 of its, p. 6, ‘This is a strange case. 
vou Le 


Plaintiff sued for the recovery of 417 Rs. under the following cir- 
cumstances. He delivered an order to the 2nd defendant at Trichi- 
nopoly, requesting him to send it to his (2nd defendant’s) partner (Ist 
defendant) at Madras, for the purpose of getting it cashed ; and send- 
ing the money by a Hoondie (order). A letter was put in evidence 
from 2nd defendant to Ist in which he specially directed hie sae... 
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send the money by Bank Notes which never came to hand, and the 
plaintiff sued for its recovery, 

It does not appear that the plaintiff ever gave any orders 
as to the mode in which the proceeds were to be remitted, 
and if not, quere his right to recover—this point never seems. 
to have suggested itself throughout. 


However the Sudder Ameen who originally tried the case 
found that 


“ The loss was occasioned by circumstances over which the par- 
“ties had no control ; and ought therefore to be borne equally by 
“ the plaintiff and 1st and 2nd defendants ;” and he also apportion- 
ed the costs in the same ratio. Against this decree all three parties 
separately appealed ; and the C. Judge (Mr. Greenway) dismissed 
the plaintiff's claim on the ground among others “that there was no 
“ proof that 2nd defendant directed \st defendant to remit the money 
“ by an order,” although he had the 2nd defendant’s letter before him ; 
for tke Sudder in their decree expressly refer to it ; and find ‘ that the 
“decree passed in opposition to so important a document is con- 
“ trary.to the established practice of Courts.” They find that the 
Ist defendant failed to carry out the orders of the 2nd; and they 
therefore absolve the 2nd defendant from all liability ; decreeing the Ist 
defendant alone to make good the loss. 


_ While I am on this case I may as well allude to it as one 
of a class to which I shall have hereafter to refer, when I 
come to look into the value of the Sudder Court’s decisions ; 
for the material point, namely, what were the Plaintiff’s or- 
ders, seems to have entirely escaped their attention. 


No. 88 of 1847, p. 102 ‘This is a Regular Appeal from a decision 

vol. 1. of Mr. Baynes, C. Judge of Madura. The 
case is too long to analyze, but the C. Judge misconceives 
the Substantive Law, the Decrees, and the proceedings of the 
Sudder Court, who declare that the C, Judge has 


« Fallen into a singular error in applying that Section of the Law” 
(Section 12, Regulation 25 of 1801) “ to the question at issue in this 
action;” and again : “the Civil Judge has likewise misunderstood 
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“ the purport of the Court’s decree No. 6 of 1841, as well athe 
“ Court's proceedings of the 27th September 1841.” 

This is a shocking case. It is from the 
decision of Mr. Onslow, Actg. Asst. Judge 
of the Adawlut Court of Malabar. The amount in dispute 
was small. The amount of litigation frightful. It appears to 
have extended over a period from 1825 to.1849. It was tried 
over five times, besides a considerable amount of petitioning ; 
and after all it turns out to be barred by the Statute of Limita- 
tions ! 


No. 2 of 1849, p. 108, 
vol, 1. 


No. 20 of 1848, p. 119, This is a Special Appeal from a decision of 
oY Mr. Anstruther, C. Judge of Rajahmundry. 


Plaintiff's estate had been put up and sold by the Government for 
arrears of Kist; a proceeding, which according to the Law, satisfics 
the Government claim; and the Proprietor is expressly empowered 
by Sec. 18 of Reg. 28 of 1802 in such an event to sue his tenants for 
any arrears of rent due by them. ‘he plaintiff brought his action to 
recover the sum of Rupees 45-12-10, the amount of rent dug to him 
by the defendant his tenant. ‘The Sub Judge gave him a verdict, 
which the Civil Judge reversed on appeal. The plaintiff therejpon 
appealed to the Sudder, who naturally reversed the decree of the Civil 
Judge. 


The decision of the Chief Judge presents such a curious and 
indeed perversely ingenious obliquity of Judicial reasoning 
that.I extract it entire from the Report. 


6. “The Renter or Proprietor of an Estate,” the Civil Judge 
remarked in his Decree, “rents from Government the difference 
“ between the Peshkush the estate must pay to Government, and the 
“ yevenue the Cultivators or Sub-Renters pay to him. If these are 
“ equal, the Renter gains nothing ; if the revenue the Renter draws 
‘from the Cultivators (or under-tenants, or Ryots or Sub-Farmers, 
“ &c, &c.) be less than the Peshkush he has to pay to Government, 
“he loses ; ifit be more,so much more he gains. But it is evident 
* that not a Rupee, which he collects, can be really or justly his, until 
‘he has collected and paid the Peshkush. Should he be unable to 
* collect the Peshkush in one Fusly, but pay it outof his own resour- 
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“ces, he has the right to recover from his Ryots what he paid in 
“ advance for them. If he had collected those Rupees from the Ryots 
“ during his rent, those identical Rupees belonged not to him but to 
“ Government (the surplus only beyond the Peshkush belonging to 
“* him,) and he would have paid them to Government. If the collec- 
“tion were delayed, the payment to Government must not be so, 
“wherefore if the Renter pays the Peshkush first out of his own 
'  yesources and then collects it from his Ryots, the money he paid 
“represents the same money as he collects from them ; it being on- 
“ly advanced by him. But, if he does not advance the money, he 
‘* cannot have the same rights as if he did. If it is the payment of 
“the Peshkush, which gives him the right to collect it, non-payment 
“takes away the right. 1f another person pays that Peshkush in ad- 
“ vance, such payment confers the right to collect, and the person who 
“ pays, not the person who does not pay, has the sole right to collect.” 


7, “Tf when he does not, and cannot pay, the Government were 
“ to retain their demand against him, every Rupee, which he might 
‘in any way recover, would to the extent of the Peshkush or his 
“arrear, be, not his, but the property of Government. If seeing 
‘‘ that be cannot and solely because he cannot, and on the ground, 
« condition, and agreement, and virtual declaration by him, that he 
cannot collect even the Peshkush from the Ryots, the Government 
“‘ have compassion on him, and waive their unquestionable right to 
“ collect the full Peshkush from him, although he shall not have col-- 
“ected and shall never be able to collect a Rupee of it, and shall” 
“give him an acquittance, should he ever discover in the possession 
“ of the Ryots the Rupees they unduly withheld from him, and which 
“the therefore only did not pay to Government, it is reasonable’ that 
all so recovered, to the extent of the Peshkush, should go to Go- 
“ vernment, and the contrary would be a palpable violation of reason 
“and justice. Should it ever appear that money, so discovered and 
 yecovered, had been by fraud and collusion between the Renter and 
* Ryots withheld until the compassion of Government had been 
“ moved, itis only what might be expected as the natural’consequence 
“ of ruling, that if a Renter collects punctually, he must pay what he 
* collects, but if he postpones collection he may enjoy what he col- 
“‘lects. Such however it is evident could not destroy the just and 
“ yeasonable right of Government to the whole so recoyered, up to 
“ the amount at least of the Peshkush or arrear.”! !! 


+ 
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No. 21 of 1848, p. 122, The next case, an Appeal from the deci- 
vol. 1 sion of the same Judge, displays a sad state 
of things. 

The Plaint disclosed a nonsuit on the face of it. The Plaintiff had 
exercised no right over the land in dispute since 1806. Yet the case 
was tried over five times, before the C, Judge’s decree was ultimately 
reversed, and further litigation stayed by the declaration that the 
statute of Limitations barred it. 

These are Appeals from the decisions of 
“3s a ‘cin ne Mr. Glass, C. Judge of Chicacole. They 
yoleds are too long and complicated to admit of 
No.6 of 1846, p. 181, abstracting. They are therefore transferred 
in full to the Appendix. A few remarks 

only will be necessary upon them. See Appendix No. 1. 


The two first form one record :_and afford a singular exam- 
ple of inability to appreciate the value of evidence. 

It will be remarked that the Plaintiff was present when 
other lands, which, if his present claim were well founded, 
must have been also his, were publicly sold—that he then 
made no objection—but lay by for eleven years—and his 
whole case is a palpably false one. The Civil Judge ruled in 
his favour ; though if his claim were established, upon what 
principle he was ordered to repay the sum of Rupees 2,863.12 
(see para. 8 of the Report) is not easily conceivable. 


Case No. 6’is also a very strong one. It shows an utter ina- 
bility to weigh the value of testimony. The Plaintiff sued to 
annul a bond executed by him to Defendant for 1,600 Rupees, 
payable by yearly instalments of 200 Rupees; and for the re- 
covery of 1,400 Rupees paid on the bond. His case was that it 


“was executed under duress ; see his absurd story ; para. 4, The 


Defendant was an old woman. Plaintif’ admitted that he had 
paid seven instalments annually as they became due, which 
it might be imagined would have been of itself conclusive. 
Nevertheless the case appears to have extended over eleyen 


’ 
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years, and to have been already tried five times with various for- 
tune. Several Judges found in favour of the Plaintiff, as did 
the Judge from whom the present appeal was made. The Sud- 
der of course reverse the decree ; though it is worthy of obser- 
vation that with this all-important fact of seven years’ volun- 
tary payment before them, they had on a former occasion re- 
manded the suit for further enquiry upon a point of tenure, a 
question which they at last see and admit (para. 20) is “ of 
no importance to the issue in the suit.” 


§ In this case the question was of one sim- 

pectal Appeal Petition 

x No. ad of 1849, yol. ple fact ; division or no division of family— 
a yet it has been tried over four times al- 

ready, and the Sudder has now remanded it for a fifth. 


No. 18 of 1851, vol. 4, This is a case of singular hardship. It 
p. 53, is an Appeal from a decision of Mr. Inglis, 
C. Judge of Chingleput. 


It was brought to establish plaintiff's right of succession to the 
estate of ‘one Soobaroya Moodelly, of the value of Rs. 4,414-2-8, 
He rested his case on one simple point, his adoption by the deceas- 
ed: and in further support, he produced a will of the deceased recog- 
nizing him as his adopted son. The defendants denied the fact of 
adoption, and said the will was a forgery. The Principal Sudder 
Ameen who originally tried the case ‘dismissed the plaintiff's claim. 
Ina decree of considerable length and ability he went thoroughly 
into the evidence on both points, pointing out his reasons for disbe- 
lieving it, and found the adoption a lie and the will a forgery. . 

The plaintiff appealed to the Civil Judge (Mr. Boileau formerly 
in the Sudder) who reversed this decree, entering into a long disqui- 
sition upon the Hindu Law, as to whether any and what ceremonies 
were necessary to render an adoption valid ; and on other immaterial 
points, entirely losing sight of the fact found by the Sudder Ameen, 
that in this case there had been no adoption at all. 

From this the defendants appealed to the Sudder, who remanded 
the suit in order that the opinion of the Pundits as to What was ne- 
cessary in Law to constitute a valid adoption, (which Abad not been 
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Jn the meanwhile Mr. Inglis had succeeded Mr. Boileau. He 
pronounced his decree, reversing Mr. Boileau’s, and agreeing on all 
points with the Sudder Ameen. 

Against this decree the plaintiff again appealed to the Sudder 
Adawlut, who in the first instance refused to admit the appeal, but 
subsequently on a petition praying a review of their judgment, and 
containing a good deal of observation upon Hindu Law, the Sudder 
decided that it was a point of “ general importance requiring further 
consideration,” and accordingly determined to have the case orally 
argued. ‘The defendants were thus forced to appear, and put in, their 
answer, and ultimatély Counsel were heard on both sides. The 
plaintiff's counsel went very fully into the Law of adoption ; which 
the defendant’s advocate declined to answer : and observed that ao fat 
as the decision of the case before the Court was concerned, any other 
thesis of Hindu Law might as well have been given out for disputa- 
tion. He then pointed out that the. original decree found that there 
was no adoption in fact, and of this opinion were the Court. So that 
here was a case depending upona simple matter of fact tried over no 
lees than five times; the amount being of the value of 4,000 and odd 
Rupees, the costs amounting to nearly 3,000 ; and all this entirely 
useless litigation about a point which had nothing whatever to do with 
the issue ! 


Special Appeal Petition This was a suit for the recovery of rent. 
No. 19 of 1850, p.5,vol.2. Defendant pleaded that he had not occupi- 
ed the premises. Both the lower Courts adjudged him to pay 
the ret without deciding that issue, or taking any evidence upon 
it. The Sudder remands it for a third trial. 

Special Appeal Suit No. In this case a Special Appeal was admit- 

33 of 1849, vol.2,p.16. ted by the Sudder Court on the ground 
that the “decree contained much irrelevant matter, and was 
“ in part recorded in a language not current in India, and un- 
« known to the parties concerned in the suit.” . 
Special Apped No. 58°. This isa pithy but important decree, as 

of 1848, vol.2,p.19. shewing the lax way in which judicial in- 
vestigations are cartied on. It is therefore given entire. It 
will be observed that here are three trials ; a fourth ordered ; 
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1, “The original Suit was instituted by the Plaintiff against the 
Defendants for the recovery of a tiled Bazar valued at Rupees 285-10; 
and which had been bequeathed to the Plaintiff by her deceased father 
in a will executed on the 24th March 1843. 

2. The principal Sudder Ameen was of opinion that the validity 
of the will had not been clearly proved. He therefore rejected the 
Plaintiffs claim, but bis decree was reversed in appeal by the Civil 
Judge, who considered the will in question to have been fully and 
satisfactorily established. 

8.. A special appeal was admitted on the application of the 3d 
Defendant on the 26th June 1847, as it appeared that the Civil 
Judge had omitted to take an answer from him previous to passing 
his decision. ‘The Suit was accordingly ordered back that this omis- 
sion might be supplied, and a fresh judgment passed. 

4, The case then came before Mr. Story, the Acting Civil Judge, 
for disposal, and that officer reversed the former appeal decree and re- 
jected the Plaintiff's claim, on the ground that “if the parties were 
divided, the will, whether false or true, was illegal.” 

5. Avspecial appeal was admitted on the part of the Plaintiff, be- 
cause the*correct decision of the matter at issue depended in a great 
measure on the legality or otherwise of the will in question, and the 
opinion of the Law Officers on this point had not been taken. 

6. And that this may now be done, the Court of Sudder Udalut 
remand the case back to the Civil Judge, with an injunction to re- 
place the Suit on his file and, after following the above course, pro- 
ceed to pass judgment de novo.” 

No. 1 of 1846, vol. 2, This is a Special Appeal from a decision 

p- 23, of Mr. Baynes, C. Judge of Salem. 


The Ist para. of the decree discloses four trials : 

“The Court of Sudder Adawlut gave judgment in this case on 
“30th December 1848 in favour of the Special Appellant; but an ap- 
“ plication having been made in behalf of the Special Respondent un- 
“der date 2nd July 1849; the Court resolve to review the suit and 
“ now proceed to pass judgment anew.” 
and they remand the suit for a fifth trial: the point being 
that acertain document (D) upon, which the case hinged, had 
all along been dealt with as of a temporary character, whereas 
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it was in fact of a permanent one, which the Sudder upon 
“ again referring to the aforesaid document” find it actually 
is! There are some minor points in the case which it is not 
worth while to yotice ; they are however not without their 
import. 
No. 14 of 1850, p.25, This is a Special Appeal from a decision 
vol. 2, of Mr. Goodwyn, Sub. Judge of Calicut. 
The matter in dispute was of the value of ten rupees, with 
one rupee damages for cutting plantains. The case has been 
tried over three times and is remanded for a fourth. “ The Dia- 
* trict Moonsiff went fully into the case and gave his reasons 
“in detail for dismissing the Plaintiff's suit.” 


The Subordinate Judge set aside this decree without notic- 
ing the Moonsiff’s reasons : because the Defendants would not 


abide by their first agreement to settle the dispute by oath ! 
The Court observe :— 


6. The Court of Sudder Udalut observe, firstly, that no final 
agreement was entered into by the parties to settle the dispute by 
oath, and that, if there had been, the non-observance of that agree- 
ment was not alone sufficient for reversing the decision of the Dis- 
trict Moonsiff. 

7. Secondly, that it was the duty of the Subordinate Judge to 
have recorded in detail, his reasons for setting aside the evidence on 
which the Moonsiff relied. 

8. Thirdly, the Court of Sudder Udalut observe, from informa- 
tion furnished by the Civil Judge, that the notice issued to the Ist 
Respondent was not signed by him, and it does not appear that the 
course laid down by Law in such cases was observed. 

9. The Court of Sudder Udalut therefore remand the case to 
the Subordinage Judge, who will be enjoined to issue a notice to the 
Respondent«to make answer to the Appeal, and the record being 
completed, to pass judgment de novo. 


No. 49 of 1848, vol. 2, Appeal from the decision of Mr. Baynes, 
‘p. 84. C. Judge of Madura. In this case the C. 
Judge decides upon an instrument in writing and a bond nei. 
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No. 47 of 1849, vol. 2, | Special Appeal from a decision of Mr. 

p: 38. Baynes, C, Judge of Salem. This is a very 
instructive suit. It will be found entire in the Appendix No.1. 

It will be observed that the suit was brought to recover a 
house alleged to have been forfeited under a mortgage bond. 
The bond was executed with an illegal object ; to “save the 
“ Defendant's property from liability to satisfy the claims of 
“ other persons.” 

Yet the Sub. Judge gives the plaintiff (who was out of 
possession) relief, though wrongly in point of form, award- 
ing him ‘damages,’ not the house—instead of leaving the 
parties as he found them. His argument against the defen- 
dant is equally strong against the plaintiff, both are ‘ participes 
criminis” Then the C. Judge in appeal having decided that 
the Plaintiff has no right, tells him he should sue in a regular 
suit ; and though giving a right decision at last, basing it upon 
a wrong ground—that the sale was ‘nominal ;’ (instead of 
‘ fraudilent’.) Then one Judge of the Sudder admits an appeal 
which the other two overrule ; laying down some bad law with 
respect to mortgages (para. 10) and after all it turns out that 
the suit is barred by limitation, and the amount is only for 
‘124 Rupecs ! 


What a jumblement. 


No. 18 of 1850, vol. 2, Special Appeal from Mr. Morris, C. Judge 

p. 37, of Calicut (afterwards in the Sudder.) 

« The C. Judge in Appeal decided against the Plaintiff, reversing 
the Sudder Ameen’s decision in his favour. The plaintiff prayed for 
a revicw of judgment, and offered a document signed by the defen- 
dant’s father which if true was conclusive as to his righty—dut this ap- 
plication was refused. The Sudder remand the case off the ground 
* that written and material evidence for the plaintiff was not caled 
« for and considered in the lower Courts. * 


No. 15 of 1850, vol 2 This is a Special Appeal from a decision 
p. 89. of Mr. Baynes, C. J. of Madura. The suit 
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having blocked up a water channel which led to the inunda- 
tion of the plaintiff's crops—he likewise sued for the removal 
of the bank in question, pleading that the land on which the 
bank was erected was in plaintiff's village. 

‘The defendants generally denied the facts and their respon- 
sibility. 

‘The case is a long one, but although the right to the land 
was plainly put in issue by the pleadings, the C. J udge says it 
was not, in the very teeth of them as well as of some pointed 
remarks of thé Sudder Ameen. The decisions of both the lower 
Courts are entirely silent as to the plaintiffs right to keep the 
channel open. The C. Judge says the assessment of damages 
by the S. Ameen was correct, though he cannot tell on what 
principle it was decided: and shuffles out of it by saying the 
plaintiffs at any rate accepted these damages: which as the 
Sudder observe, of course they would, if they had in reality 
no xight to the land in dispute. 

The Sudder Court consider the C. Judge’s decree to be** a loose 
“and unsatisfactory mode of disposing of the matter and one against 
“which the appellants very fairly complain :? they further observe 
that “from what is stated in the decrees of the lower Courts no 
“correct opinion can be formed as to whether the Innds were flood- 
‘ed ov not at the time specified in the plaint, and if they were so 
‘what was the amount of injury sustained :” and they remand the 


suit for further investigation. . 
3 iP : ‘ 
No. 20 of 1850, vol. 2 The next case is a Special Appeal from 
p. 43. the same Judge. 


Plaintiffs claimed certain land as the widow and danghter of one 
Ramanooja Aucharry, who it was stated had acquired the land through 
adoption by, its former owner. The defendanis denied the adoption ; 
but said the deceased had ixherited the land and that they as his 
Afother’s sons were his heirs, the tenure of the land excluding fe- 
males from succession. 

If this tenure was proved there was anend of the case. 
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substantiate their plea; yet this point was entirely overlooked. 
The Sudder observe : 

That the right of females to manage is “a very important point.” 
They observe (para. 15) this plea was strongly urged by the defend- 
“ants as a decisive proof of the invalidity of the plaintiff's claim, 
‘and although the Court of first instance required the defendants 
“to substantiate their averment by proof, yet neither that Court nor 
“ the Appellate tribunal made any references to it in their decrees i? 

It is further to be observed that the plaintiffs being 
out of possession and only entitled to eject the defendants 
on the strength of their own title, and that title depend- 
ing upon the disputed right of females to manage, the C. 
Court nevertheless passed a decree adverse to the defendants. 
The Sudder remand the case which has already been tried four 
times ; so that there yet awaits it a fifth trial, besides the pros- 
pect of further appeals! 

This is a Special Appeal from a decision 
of Mr. Story, Acting C. Judge of Salem. It 
will be found entire in the Appendix No. 1. 


No. 21 of 1850, p. 45, 
vol. 2. ¥ 


It will be observed that it is nothing but a continu- 
ance of errors from first to last. The 1st Judge decides 
upon a copy of an instrument. The next C. Judge decides 
that the defendants have fraudulently made away with the very 
instrument which would prove their case! and lastly the impor- 
tant point of law in it is overlooked altogether! The case has 
already been tried five times! ; 

No. 29 of 1850, vol.2, A Special Appeal from a decision of 

p. 65. Mr. Lovell, C. Judge of Chittoor. 


This is an extraordinary jumble of mistakes. Ist. The 
C. Judge nonsuits the Plaintiff (though on what the Sudder 
determine to be a total misapprehension of the Law) and then 
proceeds to decide on the merits ; letting the Defendant file 
documentary evidence: no opportunity being given to the 
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No. 18 of 1849, vol, 2, __Lhis is aSpecial Appeal from a decision of 
p. 78. Mr. Greenway, C. Judge of Trichinopoly, 
It was brought for the recovery of a piece of ground of the value 

of 8 Rupees (6 Shillings). It has been tried three times, and remand- 

ed for a fourth trial. The defendants had been in « undisturbed pos- 

“session of the land for a lengthened period.” The plaintiff proved 

his purchase from a third party : but the “ title of that party to the 

“land not being satisfactorily established” the C. Judge reversed 

the decree of the Sudder Ameen in plaintiffs favour: but the in- 

vestigation was carried on in such a way that the Sudder declare it 

“impossible from the evidence before them to arrive at any just or 

“ satiefactory conclusion as to which party the land under litigation 

“ rightfully belongs.” 

So here are four trials about a piece of land of the value of 
six Shillings. 

No. 81 of 1850, p. 87 This is a Special Appeal from a decision of 
of vol, 2, and 256 of Mr. Baynes. The Sub. J: udge considered the 
vol. 3, : Pa oa 

title of the plaintiff to the land established, 
but as it would be “hard” upon the Defendants to call upon 
them to give it up, he decrees that they shall in lieu thereof 

pay the Plaintiff the estimated value of the land, Rupees 3,000. 
The C. Judge reversed this decree considering it “ clearly 

barred by the statute of Limitations,” 


The Sudder on appeal not agreeing with this, remanded 
the suit, and in page 256, vol. 3, we have it again as 97 of 
1851. The C. Judge stuck by his opinion, 
and the case comes up afresh. The Sudder 
stick by theirs, and send it back again—for a sixth trial ! 

But here I must take leave of this Judge. There are more 
decisions of his in the Reports: but I think the ‘taste’, as 
Coke would call it, already given of his judicial quality must 
be sufficient ; and the necessity I am under of making as gene- 
ral selections as possible occupying more room than I can well 
spare, I shall say no more of the C. Judge of Madura. It 
would be unjust to that gentleman were I not to observe that 


No. 97 of 1851. 
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he labours under the peculiar disadvantage, shared partly by 
the Judge of Salem, of having a clever European Vakeel prac- 
tising before him, who does not let slips pass by unnoticed. 
The impression which these pages might otherwise convey 
would be to the prejudice of the Judges of Madura and Salem ; 
exhibiting their decrees as peculiarly deficient; whereas in 
truth and in fact ifVakeels of a similar quality to Mr. Fischer 
were practising before the other Mofussil Courts, it would no 
doubt be found that these gentlemen are not a whit behind 
their neighbours: 

No. 38 of 1860, vol.2, Special Appeal against the decision of 

p. 89. Mr: Elliot, C. Judge of Cuddapah. 

This is a case for the recovery of Rupees 12-10 damages in conse- 
quence of an interference of defendants with the exercise of certain 
privileges of plaintiff's deceased father. ‘The case has occupied from 
1845 to 1850. It has been already tried three times; and is now to 
begin again. 

i, Re: This is a Special Appeal from a decision of 

p. 94. Mx. Story, Acting C: Judge of Trichinopoly. 
When this suit was instituted, does not appear, further than 
that it was before 1842. It was a simple question of fact ; it 
has been tried eight times. 

Special Appeal from a decision of Mr. 


No. 44 of 1848, vol. 2 aes 
. 103. Frere, Sub. Judge of Salem. This is a 


Pp 
strange case. 

Plaintiff sued on a bond dated 1838 for 125 Rupees, and interest 
at a rate stipulated in the bond. 

The District Moonsiff gave a verdict for the plaintiff. 

The Sub, Judge on appeal modified this decree—holding only one 
defendant liable, and giving only one year’s interest. 
- This was appealed against to the Sudder who remanded the case 
on the ground that the J udge had failed “ to examine the witnesses 
whom the defendant was ready to produce.” ‘The Sub. Judge receiv- 
ed the further evidence : and gave 50 Rupees interest instead of 40 
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witness deposed that ‘an attempt at mediation was made about two 
“months before the filing of the suit, when he ‘arranged’ that 
“ Defendant should pay 50 Rupees for interest—to which however 
“ Plaintiff would not agree,” 


The Sudder of course declare the Plaintiff entitled to the full 
amount of his interest specified in the bond—but the case has 
been tried five times in order to arrive at this conclusion ! 


No. 48 of 1850, p.109, Special Appeal from a decision of Mr. Da- 
Vol, 2. vidson, late Sub. Judge of Combaconum. 


This merely exhibits general carelessness and laxity in draw- 
ing up a decree. The appellant alleges that the decree was 
passed behind his back without his being heard. The Sudder 
remarking that the decree is silent upon this point, remit it for 
a fourth trial, 


No. 52 of 1850, p.126, | 4 Special Appeal from Mr. Anstruther’s 
vol. 2, decision. The wholg case is worthy of the 
Appendix, wherein it will be found. See Appendix Wo. 1. 


“ The Sudder admit the Appeal because it was ‘very faulty and 
“imperfect;’ and they have read with much dissatisfaction the very 
objectionable epithets made use of by the C. Judge in speaking of 
“ the Defendant and his witnesses; and they expect Mr. Anstruther 
“ will be more guarded and more circumspect in his language for the 
“ future.” 


It will be observed that in this case the Judge relies on mere 
rumours, or other suits, instead of confining himself to the evi- 
dence before him. 


Special Appeal from a decision of Mr. G. 


Ellis, Acting Sub. Judge of Madura. 


No, 4 of 1851, vol. 3, 
p.1. ‘ 


This is the continuation of a case sent back because the decree 
was irrelevant and in a language not current in India.* It now 
comes up again and is remanded again for a sizth trial: the case 
being a simple one which any competent Judge should have disposed 
of at the outset. 





Panes! 
* See p. 16, vol. before quoted. 
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No. Sof 1851, vol 3, Special Appeal from the decision of 

po. Mr. R. Cotton, Acting Sub. Judge of Salem. 
It is an amusing case, too long to be entered here in full, 
and therefore transferred to the Appendix. See Appendix No.1. 


Tt istried seven times (besides the chance of future appeals.) 
The Defendant having executed a deed of gift, is perpetually 
allowed to shift his defence. Ist, his plea is that he executed 
it when about to go ona pilgrimage. In another trial, it is 
invalid because he hasa son: 8d, he says it was never out 
of his possession. Then mark what an absurdity the Pun- 
dits lay down as law. A man cannot part with all his pro- 
perty so long as he is able to beget children, say these sages. 
Pray how is this precise time to be decided on? a pretty plea 
on which to defeat a purchaser without notice for valuable 
consideration ! 


No. 4 of 1850, p. 5,  Ehis is aSpecial Appeal from Mr. Green- 

vol. 3. . way, C. Judge of Trichinopoly. It isa case 
which ought to have been disposed of at once: itis tried over 
six times. The Sudder observe: 


“In the record it is clearly shown that altho’ the cause of action 
« arose in 1821 it was not until 1835 that the Plaintiffs took any steps 
“to establish their claims before a Court of competent jurisdiction. 
“They reverse the decrees of the lower Courts and declare the 
“suit barred by the statute of Limitations.” 
No. 11 of 1851, p. 1, Special Appeal from a decision of Mr. 
vol. 3. Swinton, Assistant Judge of Mangalore. 


This case exhibits an extraordinary jumble of suits, and 
deeds and just such confusion as might be anticipated in the 
decrée of a Judge whose only training for the Bench has been 
in the Accountant General’s Office. 

No. 12 of 1851, p- 13, Special Appeal from, Mr, Bruere: an ac- 
3 


tion this for 78 Rs. 4 As. tried over three 
doen ne. wamt hank fav a faneth « harred the whole time by the 


vol. 3, 
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No. 24 of 1848, vol. 3,  sPpeal from the decision of Mr. Forsyth, 

p. 42. C. Judge of Tellicherry. The case is so in- 
structive that it is transferred to the Appendix: where it will 
repay perusal. See Appendix No. 1. 


Appeal from the decision of Mr. Scott, 
C. Judge of Combaconum. The case is so 
badly reported, that it is difficult to be sure one thoroughly 
gets at the facts. 


No. 61 of 1849, p. 48, 


Tt appears however that one subject of contest was a bill of sale: 
one party contending it was absolute, the other only conditional. The 
lower Courts held it the latter. The C. Judge in his decree observes 
as to the non-execution of the agreement for which a stamp cadjan had 
been purchased : “ It is true that mere intention cannot as a general 
“rule be admitted as proof, more particularly when made in aid of a 
“ fraudulent motive, and, were it not that the Court’s rejection of the 
‘ conditional agreement on the part of the 2nd defendant, would lega- 
* lize the sale to the appellant, to their benefit, and to the serious injury 
“ of the respondent, the Court tvould be disposed to require more full 
“ and decided proof.” : 


Strange reasoning, this, for admitting as evidence that which 
is not so. 

A Special Appeal was admitted because the lower Courts “ had re- 
jected a document admitted by all parties to the suit.” 

Special Appeal from Mr. Woodgate, Sub. 
Judge of Madura. The case is short; it is 
for 41 Rupees ; tried four times ; and full of a variety of errors. 
No. 25 is its fellow. 


No. 24 of 1849, p, 12, 
No. 25. 


Nos.16 and 17 of 1851, Special Appeal from the decision of Mr. 

p. 60, ‘ Beauchamp, Sub. Judge of Combaconum. 

The case isvemanded ; and it is only alluded to as a specimen 

of the enormous extent to which litigation runs in India, if un- 
restricted. 

Special Appeal from the decision of Mr. 

No. 55 of 1849, p78. Go awwn Sub. Judee of Calicnt. The de. 
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cree is affirmed: but the action is for a piece of land valued 
Rs. 3-12 (about 7 shillings) and it is tried four times. 
i g isi Mr. 
No, 82 of 1881, p.60. be corres from a decision of 
Action on a bond. The Sudder Ameen found for the Plaintiff. 
The C. Judge reversed this decree, declaring the bond a forgery. 
He added “ besides all this, the probability always is that the suits 


“and bonds of Plaintiff are false ; he has long been generally and 
“ publicly considered a forger and suborner of perjury.” 


A Special Appeal was admitted, and the suit remanded ; the 
Court desiring the Civil Judge 
“to abstain in his future decrees from stigmatizing, as he has done 
‘tin this case, the parties who may seck redress in Civil Courts.” 


They point out that if the case justified the Judge in his 
remarks, it was his duty to have committed the Plaintiff for 
criminal trial, but not having done so, the Court 


“deem the remarks recorded by the C. Judge very unjustifiable and 
most improper.” 


Special Appeal from the decision of Mr. 
Forsyth, C. Judge of Tellicherry. The case 
(on a bond) is tried over four times. The Sudder observe that 


No. 83 of 1851, p. 103, 


“ After the pleadings, in which thé Defendant totally denied the ex- 
* ecution of the instrument, were completed, and points recorded for 
“ proof, he moved the Court to the effect that he had compromised the 
“ matter with the plaintiff, and that the receipt then put in was an ac- 
“‘knowledgment of the plaintiff, and that he had fully satisfied all 
“‘demands.. The lower Courts instead of confining their considera- 
“ tion to the merits of the case as pleaded by the parties in their res- 
“' pective pleadings, and to the evidence they might adduce in support 
* of the same, went into the question as to the genuineness of the re- 
“ ceipt, and without giving the plaintiff an opportunity of refuting the 
same, decided that it was genuine, and that the plaintiff must abide 
© by it.” 
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No. 34 of 1851, p. 112, Mr. Swinton in his decree fails to state 
vol. 3. his reasons for holding the claim barred by 
the Statute of Limitations. 


No. 39 of 1851, p. 119, The decree of Mr. Davidson is careless and 
vo superficial, he stating no reasons for revers- 
ing the District Moonsiff’s award. 


This isa case for recovery of a pair of 
gold ear-rings of the value of 474 Rupees. 
It is tried four times. 


No. 46 of 1851, p. 132. 


No. 53 of 1851, p. 141. This is a Special Appeal from a decision 
of Mr. T. L. Strange, C. Judge of Bellary, 
(now in the Sudder). The Sudder observe that 


“ There are several points bearing on the matter in dispute which 
have not received consideration from lower Courts.” They remark that 
is clear certain specified persons ought to have been parties to the 
suit, and that the Judge had adjudged the property to parties not be- 
fore the Court. 


No. 54 of 1851, p. 144. Special Appeal from the decision of Mr. 
Davidson, Acting Civil Judge of Trichino- 
poly. The Sudder observe :— 


“ The Civil Judge was of opinion that the only question to be de- 
“ cided in the case is, &c. No question has been raised as to the Plain- 
“ tiff’s right to redeem the land, But this the Court would observe 
“is perfectly erroneous, for the Plaintiff pleaded all along that 
“ the land in dispute never belonged to Peer Row, as stated in the 
© plaint”— : 


They further observe that the question as to whether 
the Statute of Limitations applies, has not been alluded to: 
and that the C. Judge has not recorded any opinion upon the 
facts found by the S. Ameen, 


Special Appeal from the decision of Mr. 
Me TE GEASS Tate. Lascelles, ©. Judge of Honore. In this 
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Special Appeal from Mr. Strange’s deci- 
sion. This case is only quoted on account 
of the curious notion which the Sub. Judge appears to have 
of a mortgage ; he observed, 


No. 20 of 1861, p. 149. 


« A mortgagee has no claim whatever to the property mortgaged : 
“his claim goes only as far as the amount of mortgage which he may 
“ yealize on the sale of the said property in case payment is refused :” 


whereby a mortgagee’s right are reduced to a bate right of 
Foreclosure. 

Special Appeal from the decision of Mr. 
No. 16 of 1860, p. 153. White, ©, Judge of Cuddalore. In this 
case the Judge relies upon a document which the Sudder 
pronounce utterly unworthy of credit. 


Teeny Special Appeal from the decision of Mr. 

i um" Lovell, C. Judge of Chittoor ; the case will 
be found in the Appendix entire. See Appendix.No. 1. I 
presume the accounts produced were the Plaintiff's own. 
The C. Judge seems to have arrived at a right decision, in fact, 
although erroneousin form. The accounts are not signed by 
Appavoo ; they are of course the Plaintiff's; and not evidence. 


Then we have the Plaintiff dealing with defendant from 
1825 to 1833 without any adjustment of accounts; nor any 
such up to Appavoo’s death in: 1840, a period of 15 years. 
Then he says the accounts were settled, showing a balance in 
his favour of Rs. 288-14-3, The Settlement is not produced; but 
the defendant immediately signs a bond for—not the balance, 
but 190 Rupees—yet no step is taken for 5 years after this. 
The Plaintiff is the Village Moonsiff ; and to adjudge him en- 
titled under all these circumstances would be monstrous, and 
could only be awarded by one utterly incompetent to weigh 
probabilities. 

Special Appeal from the decision of Mr. 
Copleston, Sub. Judge of Mangalore. This 


A ‘: Pa os eponces 


No, 62 of 1851, p. 164. 
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over three times, the C. Judge quite overlooking the Statute 
of Limitations, which stood staring him in the face. 

Special Appeal from a decision of Mr. 
P1687, Morris, Judge of Calicut. In this case the C. 
Judge disposed of the case on a compromise entered into by the 
plaintiff's brother, without any authority from the Plaintiff. 


No, 64 of 185! 


Special Appeal from the decision of Mr. 
Story, Acting C. Judge of Cuddapah. In this 
case the Plaintiff's admission that he had received the money 
was not held evidence of that fact. 


No. 65 of 1851, p. 169. 


Special Appeal from the decision of Mr. 
; Lewin, C. Judge of Chittoor. Here the 
Judge goes out of his way to disprove defendant's admission. 


No. 66 of 1861, p. 172. 


Special Appeal from a decision of Mr. 
Nae ee Mes Cook, Acting Sub. Judge of Calicut. The 
Sudder find his course very irregular. 


Special Appeal from a decision of Mr. Story, 
Ne renee Acting C. Judge of Cuddapah. In this case 
law is applied, and, as usual, wrongly- 
Special Appeal from the decision of Mr. 
Bor? of 60ts spe lss: Walker, ©. Judge of Nellore. This is an 
action for Rupees 147—Litigation dates from 1844. It has 
been tried over five times ; and quere whether Limitation does 
not apply ? 


The Judge makes a funny ruling. He rejects a settlement 
of accounts : because the accounts themselves are not forthcom- 


ing. : 


No, 80 of 1851, p. 207. In this case the Sudder remark: 


“ The Civil Judge’s decree contains no solutions of these questions, 
“ but travels out of the real merits of the case as mooted by the par- 
“ ties themselves, to decide thereupon on certain foreign considera- 
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Special Appeal from the decision of Mr. 
Anderson,C.Judge of Mangalore. The Sud- 


der observe that no points were given out to the parties for 
proof; (this is required by the Regulations.) 


No. 81 of 1851, p. 209. 


: Special Appeal from the decision of Mr. 
No. 81 of 1851, p. 224. 7 Cotton, Sub. Judge of Combaconum. ‘The 
Court notices 


“ That the Respondent having admitted the fact of the registry of 
“ the land in question in the petitioner’s family’s name, the exception 
“ taken to petitioner’s case because of the non-production thereof is 
“a baseless one. They have to notice further that the Acting S. 
“« Judge’s decree is a very imperfect one, as it does not enter upon 
“ the merits of the evidence adduced on each side.” 

The action is for lands of the value of 15 Rupees (£1-10) 
and it is remanded for a fourth trial, 


Appeal from the decision of Mr. Morris, 
C. Judge of Calicut. In this case the Judge 
finding that the plaintiff has no cause of action, nevertheless 
mulcts the defendant in costs ! 


No. 9 of 1850, p. 240. 


Special Appeal from the decree of Mr. 
Scott, C. Judge of Combaconum. In this case 
after three trials the S. Court discovers that the claim is barred 
by Limitations! 


No. 24 of 1851, p, 245. 


: Special Appeal from a decision of Mr. 
No. 96 of 1851, p. 285. Swinton. Here is an action for 15 Rupees 
tried over four times. The C. Judge passed his appeal decree 
without notice being served on the Respondent. 

Special Appeal from the decision of Mr. 
Rhode, Acting C. Judge of Trichinopoly. 
This furnishes us with another curious dictum upon the law 
of English mortgage. 


No, 99 of 1831, p. 259. 


“ That under the English practice, as the mortgagee took the risk 
“ of seasons, he could not be called upon to account for usurious 
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The Sudder observe that the application of the Statute of 
Limitations to the case is quite “ erroneous ;” and observe that 
the C. Judge has not recorded his reasons for reversing the 
Sudder Ameen’s decree. ‘They consider the decree “ defective 
and incomplete ;” and remand it accordingly. 


No 21 of 1851, vol. iv. Special Appeal from the decision of Mr. 

p. 18. Walker, C. Judge of Nellore. In thig case, 
although the C. Judge dismissed Defendant's appeal, he “ con- 
trary to all practice of Courts of Law,” directed certain pro- 
perty belonging to the Defendant, (pronounced in the original 
decree not to be liable to the claim ) to be “ attached, until Plain- 
Uif"s claim is paid in full.” 


Special Appeal from the decision of Mr. 
Horsley, C. Judge of Cuddalore. Action 
brought ona bond for Rs, 10-8-7. ‘The case tried three times ; 
the Sudder reverse the decrees of the Courts below in favour of 
Plaintiff as there is 
“no question,” they consider, “ as to the execution of thé deed on 


“ which Plaintiff’s claim is founded with the full knowledge and con- 
“sent of Defendants.” 


No, 42 of 1851, p. 15, 


Special Appeal from the decision of Mr. 
Scott, C. Judge of Combaconum. Suit 
brought for land and house, value Rs. 154-15 (nearly £ 16.) 
‘The case is tried over eight times (besides the chance of further 
appeals.) The C. Judge records the following luminous decision. 

“There is no particular reason for giving the preference to the 
“ witnesses of either party, and as such a length of time has elapsed 
‘since the marriage took place it is not very likely that any of them 
“ can know much about the point at issue, since it is one in which they 
“had no aetual concern, beyond that of guests, on the occasion, and 
“ considering the great uncertainty that hangs over the matter, it 


“seems to the C. Judge that the fairest way to decide it will be to 
“ divide the property between the Claimants.” 


Special Appeal from the decision of Mr. 


No. 20 of 1852, p.17. 


No. 29 of 12859. » 90 
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observe that it is contrary to practice “ to take fresh evidence on 
a point which arose out of the suit, but which had been dismiss- 
ed by the original Court without sufficient enquiry.” 

This is an action for recovery of 25 Ru- 
pees. It has already been tried three times, 
and remanded for a fourth. 


No. 23 of 1852, p. 23, 


This is a trumpery case for maintenance 
at 5 Rupees a month—4 Rupees per annum 
for cloths, the ‘ use of a cow’ valued at 10 Rupees, a house of 
the value of 4 Rupees, 36 Rupees on account of expenses of 
marriage of Plaintiff's daughter, and 64 Rupees back mainte- 
nance. It has been tried over three times, and is returned to 
Mr. Rhode for a fourth. 

Special Appeal from the decision of Mr. 
Swinton. The suit is instituted for 69 Ru- 
pees principal and interest due on a bond for 35 executed by 
Defendant in 1835, Plaintiff admits payment of one Rupee in 
1846. Defendant admitted execution, but pleaded payment in 
full in 1838, and said the bond had been left with Plaintiff to 
give him a better title to certain land, made over to him by De- 
fendant in satisfaction of his claim: The Moonsiff found for 
the Plaintiff. The C. Judge reversed his decree. The Origi- 
nal Court did not consider whether the Statute of Limita- 
tions applied. The C. Judge disbelieved the payment of one 
Rupee, and applied the Statute. He observed that such a plea 
of payment 


No. 24 of 1852, p. 25. 


No. 25 of 1852, p. 27. 


“« was a clumsy ruse, often adopted by Native litigants, and happily sel- 
“dom successful : a ruse which in this case bears the stamp of false- 
“ hood on the face of it.” me 

The Sudder observe, : 

This cannot be admitted. The Sub. Judge has to deal with the 
“ evidence before him, and not with general practices ; and if he rejects 
“ Plaintiff's evidence on this point, he must give his reasons for doing 
“so. The decrees are therefore manifestly incomplete.” They are 
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re Special Appeal from the decision of Mr. 

. mu" Glass, C. Judge of Chicacole. This was a 
suit for recovery of Rs. 136-12, due on a bond for Rs. 68-6. 
The case has been tried four times, and is remanded for a fifth. 
The proceedings however of the C. Judge are so extraordi- 
nary that I shall quote them in full. 


12, “ Onacareful consideration of the matter of this petition, the 
Court of Sudder Udalut are of opinion that a Special Appeal must be 
admitted, in order to correct the error into which the Civil Judge has 
fallen. It appears on reference to the Decree in Appeal Suit No. 78 
of 1849, and the order issued by the Civil Judge to the Moofty Sud- 
der Ameen on 15th March 1850, copies of which have been received, 
from the former officer, that although the award in Original Suit 
No. 41 of 1847 was not in Appeal before him, and had continued un- 
disturbed since 30th November of that year, or nearly two years and 
ahalf, the Civil Judge took upon himself to “ quash the whole of 
“ the proceedings in Original Suit No. 89 of 1848, and Appeal Suit 
« No, 78 of 1849, in toto, and to direct that the Suit No. 41 of 1847 be 
* ye-filed, and the Plaintiff in No. 89 made a supplemental Defendant 
“ therein, and a fresh decree passed on its full merits.” ‘This course 
was clearly illegal, and a judgment so given cannot be allowed to re- 
tain the force of Law. 


13, “In admitting a Special Appeal therefore the Court of Sudder 
Udalut resolve to set aside the Décrees now appealed from, and to an- 
nul the whole of the proceedings arising out of the illegal course adopted 
by the Civil Judge, thereby reviving the former Decree in original 
Suit No. 41 of 1847, and that in Original Suit No. 89 of 1848 ; and 
further to direct the Civil Judge to replace on his file Appeal Suit 
No. 78 of 1849, and to try and decide it according to the Regulations. 
Agoinet the judgment given therein it will be competent to petitioner, 
if dissatisfied therewith, to prefer another Special Appeal, and in justice 
to the parties, the Court likewise resolve to return to them the value 
of the stamps used in carrying out the Civil Judge’s aforesaid injunc- 
tions.” : 

In this case the C. Judge, Mr. Lovell, 
No. 60 of 1851, P. 59. Sverthrows the original decree by a point 
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Here the Judge, Mr. Scott, misapplies 
the Law. 

T have thus gone through the whole of these Reports. I have 
not cited any cases of Appeal from decisions of Sudder Ameens, 
or Courts of Request : because they are foreign to my purpose, 
nor have I extracted by any means all the cases which present 
anomalous features. Many of less singularity are left untouch. 
ed: nor have I cited any cases in which the decisions of the 
Courts below have been upheld. 

It will be found that the Reports contain 
Analysis of Reports. 949 cases: in 68 the decree of the Court 
below is confirmed : in 51 the decree is absolutely reversed ; in 
17 modified; in 6 the application for appeal refused ; in 111 
the cases are remanded; and it will be found in this last class of 
decisions that a remand is in point of fact generally equivalent 
to a reversal of the decree appealed from. 

It is only fair to mention that these Reports do not contain 
in gencral the cases in which applications for permission to 
appeal have been refused : so that it is possible that there may 
be many very good decisions of the Courtsbelow on which these 
Reports are altogether silent. An order has been lately pass- 
ed under which all the decrees of the Lower Courts are pub- 
lished monthly : so that the curious in such matters will have 
now an opportunity of diving to the very bottom of the subject. 
For my own part I have not yet had courage to face one of 
these heavy blue books, though there can belittle doubt this very 
desirable publicity will make some amusing disclosures, In the 
meanwhile I have, as I conceive, amply established my first pro- 
position by the review of the volumes before me; so far as the 
Civil Law is concerned. : 


Turn we now to the Criminal Reports. 


No. 74 of 1851, p. 60. 


Foujdaree Criminal Re- The volume opens with a startling case. 
ports, p. 1. A most cold-blooded murder is committed 
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while sleeping on his cot, by the side of his son. The bowels 
protrude. He is taken to the Surgeon who appears to have 
acted with great laxity. He is ordered to the Hospital by the 
Surgeon : where the Dresser declares his inability to reduce the 
intestines. The next morning the Surgeon visits him, and states 
that nothing can be done to save his life. He was then removed to 
the Hospital at Cannanore, a distance of many miles, where the 
Apothecary replaced his intestines. The man however died 
before the operation was completed. ‘The Judge, Mr. Forsyth, 
found the 2d prisoner guilty—but recommended that he should 
be transported for life, because of the darkness of the night, 
which rendered the testimony of those who said they saw the 
prisoner suspicious ! as though this were not a reason for his 
acquittal, if anything—and because “ the deceased might pos- 
sibly have survived, had his wound been dressed without loss 
of time” ! Thus letting the strange carelessness of the Surgeon— 
to call it by no stronger name—operate as an excuse in favour 
of as atrocious a murder as can be well conceived. , 

The train of reasoning is scarcely conceivable : but most as- 
suredly such a mind is not fit to be trusted with adjudication 
in cases affecting life and death. 

A. B. and C. are committed on a charge 
of murdet—the lst prisoner charged with 
having ordered the other two to kill the deceased, which they ac- 
cordingly did by blows and kicks. Mr. Anderson who tried 
the case convicted them all only of culpable homicide, because 


Page 9. 


“ ag water was thrown on the deceased in order to revive her, it does 
© not appear they intended to kill her !” 

and the Foujdaree Adawlut confirm this decision ! 

. A man is charged with murder ; he con- 
fesses:—and_ his confession is corroborated 
—that i in a “ fit of resentment” he stabbed the deceased, who 
interfered in a quarrel between prisoner and another. Some 
hours elapsed between this event and the murderous attack Tho 


Page 11. 
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and sentences him to transportation for life. The Foujdaree 
find him guilty of murder, “ and wounding”—somewhat su- 
perfluous—and sentence him to be hung. 

This was acase of murder. The prisoner 
stood charged with the murder of his con- 
cubine. The evidence was that on seeing her conversing with 
a barber in the yard, he had gone into his house for a rice-beater* 
and struck her a single blow with it on the temple, which in- 
stantly proved fatal. 

The Sessions Judge sentenced him to be hung. The Fovj- 
daree Court mitigate the punishment to transportation for life. 
Mr. Morehead remarks, “ there is no proof of premeditation or 
malice.” The remarks of the Senior Judge are peculiarly naive, 
and were the subject less serious, might excite a smile. 


Page 48. 


“The blow, only one, (/) was I think inflicted in a sudden fit of vio- 
“ lent anger, on the spur of the moment, without any deliberate ma- 
“lice before hand; and I scarcely think the fatal result was intended 
“ or exp@cted by the prisoner: although the weight of the instru- 
“ ment, had he considered for a moment, would have shown the dan- 
“ ger of using it as he did.” 

Apparently quite forgetful that the prisoner walked into the 
house to procure this deadly weapon. 

The 2d Judge is for the extreme penalty. He says 

“ The instrument with which the murder was committed, a heavy rice- 
“ beater shod withiron at both ends, must be taken into consideration. 
‘ No one could deal a heavy blow on the temple with this instrument 
* without intending to murder.” 

The 3d Judge points out a slight irregularity in the pro- 
ceedings of the Sessions Judge ; he says, : 

The examination by him of additional witnesses after the trial was 
“ closed was irregular and objectionable: and the evidence 80 record- 
« ed, to which the prisoner was not called upon to plead, could not be 
s * taken into consideration by the Court.” 





* “*Nore—A  yice- beater” i isa piece of very heavy wood, as thick as a men’s arm, 
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Be it remembered this was a case of murder, involving a 
man’s life. 
The Foujdaree observe on this case— 
Pogo 76. one of murder— 
“ The prisoners should have been called upon ¢o plead to the evi 
* dence, which was taken gfter their defence was received.” 


Page 78. A case of murder—an awful case. 

A woman was charged with the murder of her two children. 
She confessed that in consequence of gross abuse from her husband 
she drowned them. She says, after the quarrel she went to sleep ; 
when she awoke it was dark; she took up the youngest child and threw 
it tnto the well: she returned to the house; took up the eldest child, 
and threw tt into the well. She says she also threw herself in, but 
there not being water enough in the well to drown her, she went to 
the river—she was observed in the morning, standing in the river, and 
calling for help. She was brought toland ina boat, The Sessions 
Judge sentences her to death.” 

Tt will scarcely be credited that the Foujdaree changed this 
to transportation for life. The Sessions Judge remarks 

“ The Natives of this country, and particularly the females of the 
lower order, have no control whatever over their tempers.” 

Perhaps the example of one or two of them being hung, 
if the above is a specimen of their want of temper, might en- 
force a little restraint, at the same time that it saved the lives 
of children yet unborn. 

The case of Venkatachellem Pillay charg- 
ed with child murder and robbery, appears 
to me to exhibit such a lamentable want of competency on the 
part of the Sessions Judge to weigh testimony, that I have 
transferred i¢ entire to the Appendix. See Appendix No. 2. 
The remarks of the 3d Foujdaree Judge explain the whole 
matter so forcibly that I have no remarks to add. 


Page 89. , 


Page 113. A case of murder. 


The prisoners are convicted only of “ culpable homicide under ag- 


gravating circumstances.” . . 
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The reasoning on which the crime is reduced from murder 
is curious. It does not appear that there was any quarrel or 
affray, out of which the attack took place. On the contrary, 
though there seems to have been some ill-feeling between the 
parties, the Judge states: 

‘ That it was the intention of the prisoners at least to break a leg 
“of the deceased; that they had tried to commit the offence on the 
« previous evening, and that they deliberately arranged to get the de- 
“ ceased made drunk are highly aggravating circumstances.” 

The Judge says : 

“ Ido not see any reason to suppose that they intended to kill 
“ the deceased, but that they éatended to do him some severe bodily 
“harm. I do not see any reason to think that the wounds were in- 
“ flicted with any other instruments but clubs /” 

A murder case, in which two prisoners 
were convicted, and suffered death. The 
Foujdaree observe, casually as it were, as though it was not 
a matter of much importance : 


Page 116. 


“ No evidence was recorded before the Session Court to prove the 
“identity of the corpse—an omission which should not have been 
“ permitted to occur.” 

One would have imagined this alone would have been suf- 
ficient to have prevented the execution of the extreme pe- 
nalty of the Law: strictly; the prisoners were entitled to 
their acquittal on account of this omission—at least further 
evidence should have been required on the point, if.the In- 
dian Courts are not very closely bound by forms. 


Page 137. A case of murder. 


The Foujdaree observe that the indictment “ is defective, no men- 
tion having been made therein of the intent to hill, which constitutes 
“ the gist of murder”—and they say they could not have convicted 
upon this arraignment, “had not the crime charged been so described 
* in the question put to the prisoner by the agent, when calling upon 
“ him for his defence, as to leave no doubt in the mind of the prisoner 
‘« ag to the nature of the charge to which he was called upon to make 
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Had the Court objected that the indictment did not make 
use of the terms “ murder,” and “ feloniously,” and “of his 
malice aforethought,” I could have understood it—but it is 
singular that in almost the only instance in which they stickle 
for technicalities, they should insist upon the insertion of that 
which is never found even in our strict English forms. 


This is one of the most singular cases per- 
haps to be met with in the annals of crime. 
It will be found in the Appendix. See Appendix No. 2. The 
circumstances were no doubt complicated ; yet I cannot but 
think that any one, accustomed to weigh and judge of testi- 
mony, would have arrived at an opposite conclusion: at any 
rate, that such serious doubts must have arisen in his mind, 
that he would have felt himself bound to give the prisoner 
the benefit of them. 


Page 157. 


In the first place the circumstance of self-mutilation is so 


extraordinary, as to make it very questionable whether, it could 
have been the prisoner’s own act. 


Then the testimony of the witnesses, who deposed that they 
heard deceased say prisoner was cutting her throat ; who tried 
the door, and on finding they could not get in, and not- 
withstanding the gurgling sdund they heard, did not arouse 
the police, is very suspicious. Their evidence is so full of 
contradictions as to render it altogether unworthy of belief. 
The fact that the bill-hook was the prisoner’s property, even 
if proved, was not conclusive against him, as there was no- 
thing singular in its being in the house, under the circum- 
stances of intimacy with which he lived with the deceased. 
The prisongt’s account that the whole was the act of the de. 
ceased’s relations, is very consistent with native character, 
But the most astonishing point in the case is that all the 
Judges should have attached such weight to the supposition 
that the prisoner in his mutilated state could not have crawl- 


PRs By SR: RRR, (>, MER ee, SO PS, ev Ae ee a Me 


48 


that it would have required far greater physical exertion to 
have put the weapon in the loft. The evitlence subsequently 
elicited shows in what a slovenly manner investigations, in- 
volving life and death, are carried on; and the report of the 
case scarcely gives a fair version of the minutes of the Fouj- 
daree Judges. I have been informed by a gentleman prac- 
” tising in the Court, who has seen the whole record, that the 
lst Judge did in his first minute express his doubts; indeed 
one may gather as much from the report itself, ‘The 2nd 
Judge expressed no doubts : the 3rd Judge simply concurred 
generally with his colleagues. When the case came up again 
the 1st Judge again recorded that he all along had doubts— 
it is strange how a sentence of death could be awarded under 
such circumstances. The 2nd Judge took up the question as 
though it had never come before him previously : apparently 
forgetful that he had formerly had no doubts, and concur- 
red in what the Report terminates by modestly calling the 
“amendment” of the sentence, which might better have been 
called by its right name, its unqualified reversal. 
Murder. The prisoners, one a woman, 
Rage 18 were charged with the murder of a child six 
years old, and having thrown its body into a well, within the 
walls of a Hindu temple, after taking from its person orna- 
ments of the value of Rs. 4-8-0. The crime was proved. It 
is scarcely possible to conceive a more cold blooded murder. 
The Sessions Judge however held out the Ist prisonet as an 
object of mercy, because she was pregnant at the time of trial— 
not that the execution of her sentence should be deferred, 
but that it should be commuted to transportation, Singular 
reasoning. * 
Page 184. A case very unsatisfactorily disposed of. 
An old man of 60 who had ploughed and sown a certain field, 
hearing that the priconers were ploughing it up, proceeded to the 
spot: he stopped the prisoners’ buffaloes : words arose; whereupon 
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kicked him after he fell. The Foujdaree Judge saye; “ Phe attack 
“‘on the deceased was most unprovoked ; inasmuch as he simply en- 
“ deavoured to prevent the prisoners ploughing up a field of seedlings 
“which he had avowedly reared :”—and again, he speaks of the Ist 
prisoner as ‘the man who planned and instigated the assault :” yet 
he concurs with the Session Judge in finding the crime to be “cul- 
pable homicide without aggravating circumstances ! 

One could scarcely anticipate such a finding except in a 
French Court. 

In this case the prisoner is convicted of the 
Page 192. brutal murder of his wife, by letting a wooden 
mortar, 29lbs. weight, fall on her head, apparently because that night 
she refused to sleep with him. The Sessions Judge recommends 
him as an object of mercy because he is “of the Panion or slave 
“caste, a class comparatively deficient in capacity and intelligence.” 

A man is convicted of a murder 19 years 
since. The Sessions Judge says, he has be- 
haved well ever since—and suggests transportation—he gives 
other reasons for this. The Foujdaree 2nd Judge says : 

“I cannot recognize the validity of any of the reasors advanced 
“by the Sessions Judge, many of which are only conjectures, for a 
“mitigation of the law; yet I am of opinion that considering the 
“* great lapse of time which has elapsed since the murder was com- 
“mitted, the execution of the prisoner is not required for public ex« 
“ample.” The Ist Judge concurs. 


Page 196. 


I should have thought the argument was just the other 
way; that it was necessary to show the people that the suc- 
cessful concealment of crime for however long a period, would 
form no kind of screen from punishment. 


It is only fair to the Sessions Judge to state that the merit 
of this decision entirely belongs to the Foujdaree; for he ex- 
pressly repadiates the length of time as any ground for miti- 
gation. 

Prisoner refusing to pay the toll (two pice, 
about a farthing) of the ferry boat after his passage, 
the ferryman ordered deceased to atop him. He accordingly did so ; 
whereupon the prisoner stabbed hita, and wounded several others. The 


Page 210. 
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Mahomedan law officer declared him not liable to death, because his 
intention to kill was not clear. The Sessions Judge sentences him 
to imprisonment with hard labour for 14 years. The Foujdaree alter 
the sentence to transportation for life, the 2nd Judge observing : ‘ The 
“2nd prosecutor, 3rd witness, and deceased were acting perfectly law- 
* fully in insisting on the payment of the regulated hire for ferrying 
the prisoner and his party over the river ; and his attack upon them 
for doing so was wilful and deliberate. 


A prisoner’ is convicted of having receiv- 


ed stolen goods. The Foujdaree revokes ” 
the sentence observing : 


Page 238. 


‘That the property which the prisoner was charged with having 
‘Syeceived has not been proved to have been stolen; and not only 
“has it not been claimed by the parties to whom it is supposed to 
‘belong, but they have expressly declared before the Police that it 
“ did not belong to them.” 

The Court further remark that the conviction upon the 
evidence “reflects most seriously on the judgment of the 
Judges 
Page 261. In this case the Judge convicts though the 

body of the deceased had not been found. 

He could never have read Lord Hale. 

In this case prosecutrix, a married woman, 
swore that the prisoner raped her “fully” ‘The 
Sessions Judge, thinking there was not sufficient proof of penetration, 
but that the assault with intent was proved, referred the trial to the 
Foujdaree. . 

What better evidence on the point of penetration a case 
of this nature admits of than that of the prosecutrix, it is not 
easy to understand. 

The Foujdaree convict him of the assault ; and observe that “ un- 
der the English law, upon an indictment for rape a prisoner may be 
convicted of an assault ;” and refer to Russell on Crimes. 

Apparently forgetful that in England, this is only under an 
express statute, made for that purpose. 

This is a cage of one of the most delibe- 


a ee ee a Oe ee Oe OREO a Tee PRES 
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Page 266. 
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It is merely referred to to show the absurdity of the Mahome- 
dan law. The Futwah declares that the prisoner is not liable 
to death, because he was the father of the murdered child ! 


The prisoner was arraigned on a charge 
of “culpable homicide.” The facts clearly 
amounted to murder. 


Page 277. 


A quarrel had taken place between the parties—after the lapse of 
an Indian hour, (about 20 minutes) Prisoner goes up to the deceased, 
and gives the fatal blow with a bullock yoke, without saying a word. 
Deceased never spoke after. The judge who tries the case remarks on 
all these circumstances: states that the prisoner should Aave been 
charged with murder, of which he considers him guilty; and decides 
that he has subjected himself to death—(notwithstanding he is only 
indicted for culpable homicide). 


He also states a strange matter for the consideration of the 
Foujdaree, with a view to their determining whether a lighter 
punishment than death might not be inflicted, namely : 


“ That the parties were near relatives, and had been premously on 
Sriendly terms” ! 


In this case the Foujdaree object to the recep- 
tion (not the credibility) of a witness, because his 
statement showed that he had himself been guilty of misprision of 
felony, and “ there being strong ‘grounds to suspect actual complicity 
“in the robbing upon his part.” 


Page 281. 


In this page I find a most extraordinary 
irregularity recorded. The case was one 
of murder, of which the prisoner was convicted, and for which 
he actually suffered death. The judge says: 


Page 290, 


“ The trial’ of this case was conducted by the late Agent, and the 
“ principal witnesses had left the Court previous to my arrival. It 
“ devolved on me only to re-examine certain relatives of the Ist pri- 
“ soner, who happened to be present, regarding the ownership of the 
“‘ bandy, and to take the defence of the Ist prigoner.” 


Comment is needless»  ° 
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Pauen Here we have a very singular piece of 
pe reasoning of one of the Foujdaree Judges. 


He says, 


“ The prisoners are charged with fabricating a receipt (B), for the 
“ payment of a moiety due on a bond (A), with the view of defraud- 
“ing the prosecutor of the residue claimable upon the bond, under 
“ the representation that the prosecutor was liable for the same.” 

“ There is no evidence of the Bond (A) being a false one; and 
“ without proof of this fact the charge of fraud cannot, it appears to 
me, stand.” 

If the Bond (A) had been a false one, it might have been 
argued, probably unsuccessfully, that inasmuch as the Pro- 
secutor could not then have been injured, the charge could 
not stand—but I am at a loss to comprehend the force of the 
yeasoning above set forth. 


The 8rd Judge says, “ I regret to observe that 
“the examinations held by the Judge are exceed- 
“< ingly bald, evincing no effort on his part to draw out all the infor- 
“« mation that the persons examined could give, and I concur with the 
“ Ist Judge in thinking his letter of reference extremely defective 
“ and unsatisfactory.” 


The acting Foujdaree Judge adds:. 


Vol. 2, page 10. 


“The examinations are certainly most defective, and his letter of 
« yeference scarcely such as should have been submitted to the Court.” 

How slovenly that letter is we gather from the senior Judge’s 
remarks. 

“ Tt is not clear from the letter whether the Judge intended to re~ 
« commend that all the prisoners should be severally sentenced to (2) 
* two years? imprisonment with labour and irons, or only the ‘ other’ 
“ prisoners referred to in para, 6. I can hardly imagine that he 
« could have intended under the aggravating circumstances of his 
« offence to have recommended so very inadequate a sentence for 
« the Ist prisoner, and therefore the only alternative is to suppose 
&« that he has inadvertently omitted to recommend any punishment 
«© for the Ist, 8rd, 4th and 5th prisoners” ! 


This is one of the most revolting mux- 
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Appendix entire. See Appendix No. 2. It is not easy to 
conceive why the 2nd and 3rd prisoners, particularly the lat- 
ter, did not undergo the extreme penalty of the Law. 

This case will be found entire in the Ap- 
pendix. See Appendix No. 2. The Fouj- 
daree observe (p. 40) that 


“ The proceedings before the Sessions Court evince throughout 
“ either the most reprehensible negligence, or a great and deplorable 
“inaptness for judicial investigation on the part of the Acting Ses- 
* sion Judge.” 

It is worthy of remark that this gentleman has passed all 
his career in the Revenue Department, previously to his eleva- 
tion to the Bench. 

Such are the specimens of the published Criminal Reports. 
They are comparatively of little value, as testifying to the ge- 
neral conduct of Criminal Law in the Mofussil ; as it is only 
in a particular, and comparatively small class of cases, that 
any reference to the Foujdaree is necessary from the Sessions 
Court. From a charge delivered to the Grand Jury by the 
Honorable Sir William Burton, Puisne Justice of Her Majes- 
ty’s Supreme Court, in January 1845, I take the following 
figures. 


Page 33. 


The number of persons brought before all the criminal 
Courts of’ original jurisdiction during the decade 1832-41 
was 103,247. Of these but 4,737 were referred to the Fouj- 
daree. Hence it will be obvious how great a preponderance 
of cases passes unchallenged. How the odd 107,460 were dis” 
posed of : what errors, injustice, absurdities arose in these cases 
we cannot tell, although we may form a rough guess, if we bear 
in mind the principles, or rather want of principles exhibited 
in the comparatively few cases now before the Public. 

But why should I fatigue my reader with figures ? The last 
India Blue Book is full of them ; and thither must be referred 
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I have unfortunately no room left for specimens of Mr. 
Arbuthnot’s Select Cases: nor for the numerous cases which 
have thronged in upon me since I commenced this under- 
taking. I select only one of three cases, which Sir William 
Burton, at my request, kindly placed at my disposal. It will be 
found in his own words in the Appendix. See Appendix No 3. 
I should premise that these cases were furnished to the learned 
Judge, some years back, by one of the then Sudder Judges, who 
forwarded them, not as anything extraordinary, but as testify. 
ing the ordinary run of business which came before the Court. 
It is known asthe Cockspur case, and has been since report- 
ed by Mr. Arbuthnot in his ‘Select Cases.’ 


I must also shortly advert before quitting this part of my sub- 
ject to a case, not-reported indeed, but in which I was profes- 
sionally concerned, which exhibits such a distortion of reason- 
ing, as makes it stand among the criminal selections pre-emi- 
nent for its monstrosity, as that of fining a man 55,000 Rupees 
for bringing an action does among the Civil Selections. 


A wealthy Zemindar died leaving infant 
children, and, as is usual, a large amount 
of valuable jewels. A case was sent up to the Sessions Judge 
for trial, the depositions of which showed the following cir- 
cumstances. It appeared that on the morning of the day on 
which the Zemindar died, he sent for Achiah, who had been 
his own guardian, and committed his children and property 
to his charge, with directions to take care of them till the Col- 
lector came. Achiah accepted the trust. On the morning after 
the Zemindar’s death, Achiah removed 12 boxes, containing 
jewels and cloths, from the ‘ Treasury’, in which they were 
kept, to his own house, and subsequently to his sister's. 


Achiah’s case. 


The Collector’s Sheristadar arrived to take charge of the pro- 
perty and accounts. The Zemindar had been a very careful 
man of business habits; keeping a large establishment of wri- 
ters. to manage his nuhiic. and nyrivate areannte ‘Bho firct 
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thing’ that the Sheristadar found on opening the accounts was 
a very regular set of entries of all bribes paid to himself and 
other public servants. He consulted with Achiah, who con- 
sented to the removal of the distasteful items, for which pur- 
pose, the obnoxious sheets were abstracted, and others substi- 
tuted in their places: The Collector arrived ; he asked Athi- 
ah, as agent of the Court of Wards, for the Zemindar's pro- 
perty, Some 13,000 Rupees were given up, and a compara- 
tively small quantity of jewels. The Collector, surprised at the 
smallness of the amount, asked Achiah for more. He distinct- 
ly denied that he knew of any more. He was asked to deliver 
up the records. He said he had not gotthem. They were 
however all traced to him by the evidence, and they were sub- 
sequently discovered mutilated and concealed, some in roofs of 
empty houses, others buried under trees and so forth. Achiah 
was committed to take his trial under the Breach of Trust Act. 
The Sessions Judge referred to the Foujdaree Court to know if 
he was at liberty to discharge a prisoner without trial, if there 
appeared no crime against him on the depositions. The re- 
ply was in the affirmative, although the Court added that they 
did'not suppose he considered this as a case of that nature. 
Thereupon he discharged him without trial,and observedthat the 
best way for the accused would be to admit all the facta That 
it is clear he did not act with any guilty intention to defraud 
the minors ; but to save the estate from the clutches of the 
Collecter, whom he designates as “ the Common Enemy ;” and 
then he proceeds to argue that if it is admitted that Achiah was 
justified in concealing the property, it follows that there was 
nothing criminal in his fabricating or destroying the accounts : 
because this was necessary, to enable him to keep the- pro- 
perty concéaled ! I do not give the language, but the general 
scope of the argument. It may seem incredible—but I will 
pledge my veracity for it. But this was not all, In the mean- 
while Achiah had retained the services of Counsel : who fled 
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it was faulty only in one respect: inasmuch as it did not con- 
tain a declaration that Achiah was not liable to any future trial 
arising out of the same circumstances. The Judge according- 
ly made the order prayed for: thus extending the well known 
maxim, that no man shall be tried twice for the same cause, to 
thig extent, that non trial shall operate as a bar to future ac- 
cusation! The Magistrate sent the whole matter up to the 
‘Foujdaree who ordered the Sessions Judge to proceed to trial 
forthwith. At this period I was engaged on behalf of the Pro- 
secution, and were it not that this Essay is already becoming 
too unwieldy, I could give one of the most laughable histories 
of irregularities, whims, and oddities, that ever came before the 
Public, from the first to the last moment when the other 
Counsel and I appeared before the Judge, presiding in his shirt 
sleeves: as Bon Gaultier sings of Judge Lynch: 


It was high noon, the month was June, and sultry was the air 
A cool gin-sling stood by his hand, his coat hung o’er his chair, 
All naked were his manly arms, and shaded by his hat 

’ Like an old Senator of Rome that simple Archon sat, - 


But I forbear. 

“ It is impossible,” says the author of the Pamphlet before quoted, 
“ to peruse the records of the most serious Criminal cases which are 
“ yeferred for the final Judgment of the Sudder Court, without being 
“ struck by the utter absence of a Judicial tone of mind on the part 
“of the Judge presiding at the trial, which these records very fre- 
‘quently display. We find conclusions arrived at altogether unsup- 
“ ported by the evidence upon which they are founded, and questions 
“ omitted upon most important points—the result of the Judge 
“ having arrived at a conclusion, without analysing in his own mind 
« whether that conclusion was justified by the premises upon which 
* jt was based :” 

A life-like portrait ; which might be moreover transferred 
to represent the twin brother by the Civil Side. 

Were I to travel out of the cases reported under authority, 
these pages might be multiplied almost infinitely ; for scarce- 
ly a week elapses without some one or other of the Indian 


57 


Journals publishing details which almost tax belief; while 
every gentleman, practising in the Sudder, hasa sheaf of curi- 
osities of his own, calculated to confound the understanding 
of those who have not Badergony the previous training of the 
Reports. 


Indeed a learned friend of mine threatens to publish a few 
of the decisions in his possession, with annotations, to show 
how entirely Starkie, Phillips, and other writers, have miscon- 
ceived the Law of Evidence, in all its fundamental points and 
principles. 

Here let us pause awhile. What reflexions does the pe- 
rusal of this monstrous melange of absurdity and iniquity ex- 
cite in us? Can such things be? Do we feel more inclined to 
laugh, or to weep ? to laugh, at the comicality of the mistakes 
into which the dispensers of justice have fallen, or to weep, at 
the miserable lot of the millions who live under such a dispen- 
sation ? It is almost a question whether the slow torture, inflict- 
ed under the present system of administration, is not @ worse 
evil than the despotic sway which it has superseded, Life and 
liberty are not secure. Pyoperty may be less subject to sudden 
irremediable usurpation ; but a lifetime is now expended in 
defending it, under a system which professes to place it in 
safety, beyond the reach of uncontrolled liability. We may 
have blunted the axe-edge of the ‘ Insolence of Office;’ but 
its substitute is the rack of the ‘ Law’s Delay.’ 


And yet it is to the tender mercies of 
Judges of such a calibre and quality, that 
the Government has long been striving to commit the lives 
and proper ties of British subjects, as well as Natives. Perhaps 
this exposyre may satisfactorily account for the repugnance 
on the part of Englishmen to trust the safety, either of their 
persons, or fortunes, to the haphazard of ‘such tribunals; and 
hencéforth, the commotion and agitation roused whenever the 
hated Black Acts have been brought forward, may not appear 
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Tf it be, as no doubt it is, expedient, that in the present 
day, when the restrictions against British subjects holding pro- 
perty in the Mofussil have been withdrawn, the Englishman 
as well as the Native should alike be subject to one common 
tribunal ; if injustice may arise from this not being the case ; 
if great delay, expense, and inconvenience, may occasionally 
result from the necessity of sending offenders to the Queen’s 
Supreme Courts for criminal trial, let the Company, or if 
the Company will not, let the English Legislature first pro- 
vide us with decently competent Judges, before whose Judg- 
ment seats we shall not tremble for our safety, our property, 
our liberty, our lives; and then, but not till then, let agitation 

"on this subject cease; or if it cease not, be unattended to. 


Away with all such miserable expedients as have hitherto 
been tried, in order to reconcile British subjects to a sub- 
mission to Mofussil Law. Twice have we seen drafts of these 
intended acts published within the last ten years; and ru- 
mour has it, that a third is about to be attempted. The last, 
which was in December 1849, embodied a recommendation of 
the Court of Directors, than which it is hard to conceive any- 
thing more monstrous, solely with a view to conciliate us to the 
introduction of the measure. It went a step further than the 
Draft Act of 1844, inasmuch as it made all offences cogniza- 
ble by the Mofussi] tribunals—but in capital cases, in accord- 
ance with a suggestion of the Court of Directors,* the sen- 
tence was not to be death, but transportation ; and again a 
power was reserved to the Mofussil Judges to send the accused, 
if they thought proper, to Her Majesty’s Courts at the Pre- 
sidencies, for trial at Sessions—so that this was to have result- 
ed. “That if a Native was found guilty of murder, he was to be 
hung ; if a European, he was to be transported: nay, the punish- 
ment of the European was to depend upon the caprice of the 
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“ amenable to the juriadiction of these Courts in all matters whatsoever.’—Deasnatch - 
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Judge; for if he was convicted in the Mofussil, he would be 
only transported ; if at the Presidency, hung ! aan 
This may appear, perhaps, to some, a digression ; but in truth 
it is not so ; for if the expediency of subjecting Europeans and 
Natives to the same tribunal be conceded, it brings us, natural- 
ly enough, to a consideration of the fitness of that tribunal for 
such a responsibility. . 
Hitherto I have only spoken of the ordinary tribunals of 
the Country. There exists, however, occasionally, another 
class, to which I must necessarily call attention, notwithstand- 
ing their proceedings are not of such general concernment, as 
those of the regular Judicial Courts. 
T allude to the Commissions, which are 
; appointed, as occasion may require, for the 
investigation of cases against Government Servants, charged 
with peculation, malversation, fraud, or other mal-practices of 
a similar nature. 
These Commissions sit under Regulation EX. of 1829, or Act 
XXXVIL of 1850 ; and they are usually composed of gentle- 
men selected from the Revenue Branch of the Civil Service. 


Special Commissions. 


It is indisputable that when these Commissions meet mere- 
ly for the purpose of investigating and reporting to the Go- 
vernment, mo very great public harm is likely to result from 
any irregularity or informality in their proceedings. The Go- 
vernment has a perfect right to dismiss any of its servants, if 
there exist reasonable grounds for suspecting their honesty, 
even although no strictly legal evidence may be procurable to 
bring the charge home to them. In such a case, nothing be- 
yond the ordinary jurisdiction of a master over his servant is 
‘exercised: and possibly, even a formal enquiry is more than 
the party accused is in strictness entitled to. 


A case in point is afforded by a Commission of this nature, 
which lately sat to enquire into a certain very clever but gross 
piece of rogueryin the Accountant General’s Office. T caw the 
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whole of what was called the evidence.* And certainly, such 
a mass of irrelevancies, hearsay, inadmissibilities, might per- 
haps be vainly sought for elsewhere, owt of the Reports: al- 
though, at the same time, there was ample, in the shape of 
suspicion, to justify the dismissal of the parties, which shortly 
followed the Commissioner’s Report. 

But when a Commission is appointed, not simply to invea- 
tigate, but to adjudicate, under the very extensive and highly 
penal clauses of Regulation IX. of 1822; or when a Collector 
acts summarily under that Regulation, or his Assistant under 
Regulation VII. of 1828, as it is not a question of simple dis- 
missal, but the liberty and entire property of the accused are 
amenable to the judgment which may be passed, it is manifest 
that common justice requires that all such proceedings be car- 
ried on with at least as strict regard to the rules of evidence and 
law, as is supposed to obtain in the ordinary Civil and Criminal 
Tribunals of the Country. Regulation IX. of 1822: 8. XV: 
in clauses 2, and 3, explicitly points this out. The late Act 
XXXVIL. of 1850 was also expressly passed for this object. 
The Court of Directors, in their Despatch of the Ist of March 
1843, (published page 339 of the Circular Orders of the 
Revenue Board) clearly draws the broad distinction between 
dismissing, and punishing a person, upon anything short of 
judicial evidence. In para. 6 they observe: 

“ Cases may indeed arise in which circumstances may be elicited, so 
* strong against an individual, as to produce a moral conviction of his 

.“ being unfit to continue in the Public Service, although it may be im- 
* possible to procure evidence of such a nature as would be received 
“ in a judicial proceeding ; but in such cases of mere suspicion, unsup- 
“ ported by judicial evidence,we cannot consent to the infliction of any dis- 
** qualification, disgrace, or pecuniary loss beyond deprivation of office.” 

Nothing can be more tender, fairer, more merciful than 
this. It might be imagined therefore, that if a case should 





* I was not professionally engaged in this case, or the same feeling which has 
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arise, in which very many persons were accused of peculation 
and extortion, one single individual among them to the 
amount of 190,000 Rupees, for which he would be liable to be 
fined double, if found guilty, the greatest possible care and 
caution would be exercised in the selection of the very ablest 
member of the judicial line to preside over the trials: and 
that the investigation would not be committed to any of the 
Revenue Branch, whose “ unfitness in dealing with evidence, 
“ or conducting any enquiry in the nature of a Judicial pro- 
“ ceeding,” the Court of Directors has “ on several occasions 
“ had yeason to lament:” and that the accused would be allow- 
ed the amplest means and measure of Defence. 

These observations will serve as an introduction to the his- 
tory which follows. 


In 1849-50 the affairs of the district of 

Masulipatam were reported to be in great 

confusion. Very extensive charges of fraud, peculation, mal- 
versation, and bribery, were brought forward against many of 
the Native Revenue servants ; and against the Sheristadar alone 
to the extent of 190,000 Rupees. A member of the Revenue 
Board, one of the ablest men in the Service, was appointed Com- 
missioner in the Northern Circars, with all the powers of the 
Revenue Board. Now appeals lie from the decisions of the 
Collector under Reg. IX. of 1822 to the Revenue Board and 
not to the Sudder Court ; so that the Commissioner, exercising 
all the functions of the Revenue Board, is in point of fact the 
Judge of Appeal. A gentleman of supposed capacity was ap- 
pointed Collector: but inasmuch as it was imagined he would 
have quite enough to do in bringing the Revenue affairs into 
proper order, another gentleman of the Revenue Branch, also 
of supposed capacity, was appointed Special Assistant, who un- 
der Reg. VII. of 1828 was invested with all the summary 
powers of the Collector under Reg. IX. of 1822: and to him 
was committed the task of bringing the accused parties to 


Masulipatam affairs. 
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The Commissioner opened the Ball—be it remembered he 
was also the Judge in Appeal—by himself investigating the 
charges. The Special Assistant then commenced upon their 
trials. 

The Sheristadar, by far the most deeply implicated, be- 
thought him of retaining the services of a Barrister; and a 
member of the Bar accordingly proceeded to Masulipatam. 
There he was informed, politely enough, by the authorities, 
that he could not be heard. He pointed out Act XXX VIII. 

- of 1850, passed “ to allow Counsel fo all persons on the trial 
of offences.” He was informed that the Act did not apply. 
He referred to Act XX XVII. of 1850, “ For regulating en- 
quiries into the behaviour of public servants,” which in Sec. 
XI. expressly provides for the accused appearing, if he choose, 
by his “Counsel” or Agent. He was told that this was an 
enquiry under Reg. IX. of 1822. A reference was made to 
the Government, who sent an exparte case to the Sudder Court, 
for their construction of the Acts. ‘The Barrister subsequent- 
ly petitioned the Government against the Special Assistant's 
refusal to hear him. He was informed that the Sudder had al- 
ready decided the point against him, and the Government could 
not interfere. Ele then applied to the Special Assistant to be al- 
lowed to confer with the Sheristadar, and assist him with ad- 
vice out of Court, if he could not be heard in Court. He was 
denied all access to his Client: and finally, finding that he 
could be of no service, returned to Madras. The détails of 
what followed I cannot profess to give, although it is far from 
improbable that they may yet see the light in a perfectly au- 
thoritative form ; I can only give a general outline, the mi- 
nute particulars of which may not be quite accurate; as a 
great deal of what passed between the officials, and the offi- 
cials and the Government, has not been accessible by those who 
are my principal sources of information. 

The trials proceeded ; or rather the preparations for trial. 
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Special Assistant had no jurisdiction, were, when thought 
ripe, forwarded to the Sessions Judge for trial They were 
one and all dismissed : the prisoners being respectively found 
not guilty. Thereupon the Special Assistant wrote to the 
Collector, complaining of the inutility of sending any more 
cases to be disposed of by the Sessions Judge, and intimating 
his intention of proceeding with the trials himself. He re- 
presented the influence of the people about the Court as alto- 
gether hostile to any conviction ; the Collector indorsed his 
representation with the weight of his authority, in a long let- 
ter to Government: giving vent to some strange insinuations 
touching the judicial integrity of the officer who tried the 
cases: suggesting a change of venue for any future trials ; 
and expressing his opinion that only some“ thoroughly fearless 
and independent officer of Government” could carry the mat- 
ter through, let the trials take place where they would. 


The Government met, consulted, minuted ; praised the Col- 
lector and the Special Assistant for their zeal ; promised fur- 
ther acknowledgments for future services of the same nature ; 7 
and, as usual, referred the matter to the Foujdaree, in order to 
obtain their opinion on the conduct of the Judge who had 
dismissed the cases, as to whether he had acted in a manner 
consistent with the impartial administration of justice. That 
Court expressed their opinion’ thatjthe acquittals were the ne- 
cessary result of the untrustworthiness, contradictions, and 
rottenness of the evidence ; they amply vindicated the charac- 
ter of the Judge, and declared, that the way in which the 
Special Assistant had got up the cases, reflected very little 
credit upon himself. 

Meanwhile fresh trials were proceeding before that Officer, 
and he has’ pronounced sentences against various offenders ta 
the amount of about 70,000 Rupees. What has the Government 
done—has it superseded the Special Assistant as unqualified 
to decide in matters of such importance—and appointed ano- 
ther in his place—has it even stayed his hand—hasit said to him 
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—“ The result of the reference to the Foujdaree shows us that 
you at least do not know what is, and what is not evidence : 
that had you yourself decided upon the testimony which you 
sent forward to the Sessions Judge, and which you complained 
of that officer for not believing, you would have found inno- 
cent persons guilty ; and you are therefore prohibited from 
taking anyfurther proceedings.”—So far from it, the Mail, on- 
ly a few posts ago, broughtdown a letter from theSheristadar, in 
which he complained that he had just been officially informed 
by the Special Assistant,that he had been found guilty on another 
charge, which he had not even been called upon to answer.* 

A year and ten months havenow elapsed. All these decisions 
of the Assistant must be confirmed by the Collector, before the 
convicted have even aright of appeal. When they get it, they 
will go up to the Commissioner, who investigated their cases, 
in the first instance. Some have paid their fines; all have had 
their property confiscated to meet any demands which might 
be ultimately made against them on behalf of Government ; 
some are confined ; others are under surveillance ; all are 
wretched ; many, to use the language of indictments for murder, 
“languishing do live ;” the most fortunate are dead. The Collec- 
tor has from time to time put off considering the cases referred 
to him by the Assistant, for confismation or reversal, on the 
plea of pressure of other business ; but within the past week, 
and while these sheets were in the Press he has found time to 
confirm one decision against the Sheristadar, to the extent of 
14,000 Rupees, the Sheristadar having a day or two previously 
given certain evidence before a Court Martial, arising out of 
these affairs, not likely to prove very agreeable to that ‘ tho- 
roughly fearless and independent officer” of Government. 

I have this judgment of the Special Assistant, which has 
just been confirmed, now lying before me: and to show the 





* The Sheristadar alone has been fined 64.000 Runees. One other indjvidual 
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sort of way in which cases are tried and disposed of, let me as 
briefly as possible, advert to some of its more extraordinary 
features.* 

No. XII. of 1851, The Sheristadar, it appears, was indicted 
Masulipatam. on two counts; the Ist, for having, on the 
17th of April 1844, received £000 Rupees, as a bribe from the 
Nabob of Masulipatam, for having obtained for him payment, 
through the Collector, of Rs. 14,494-14-6, due on a settlement 
of accounts between him and the Zemindar of Deevi, 

The second count is for having received, on the 28rd Octo- 
ber 1848, a bribe of 5,000 Rupees, from the same party, for 
having procured for him, in a similar way, a sum of Rs. 22,500, 
in part liquidation of a debt, due to him from the Zemindar of 
Devacottah. 

It appears frome the Record, that three witnesses were ‘ pri- 
marily’ examined by the Commissioner, and certain account 
books (A and B) filed on the Ist and 3rd September 1851. 

This must have been behind the Sheristadar’s back, beeause, 
‘a portion of the record of the investigation so held, was read 
to the Defendant, previous to the commencement of the trial.’ 

The Indictment was read to the Defendant on the 15th of 
September 1851: he pleaded not Guilty. 

The first documents, (the account books) marked A and B, 
received in evidence against him, are thus described. They are 
the private accounts of daily expenditure and receipt of the 
WIFE of the Nabob of Masulipatam. 

A witness is called, who deposes that he kept these accounts 
by order of the lady: that he entered therein the receipts of 
the two sume of Rs. 14,494-14-6 and 22,500 ; and that heralso 
made entries of the two bribes of 2,000 and 5,000 Rupees, which 
he delivered to certain other witnesses to be given to the 





“ My strictures are confined to what appears upon the face of the judgment; the 
reception of testimony, contrary to the elementary principles of the Law of Evidence. 
T have not therefore at all alluded to the, viva voce evidence; and not having that 
hefore me, I can form no opinion tipon the effect which has heen given to it. 
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Defendant, and which they informed him the newt day had 
been accordingly given. 

Now it will scarcely be credited that not only are these en- 
tries received as evidence against the Sheristadar, but through 
seven closely written pages of alaboured judgment, the Spe- 
cial Assistant gives his reasons in full, for believing and giving 
weight to the entries. 


The following is the method by which he satisfies himself 
of the genuineness and authenticity of these two entries. He 
takes another independent entry at haphazard; one, be it re- 
marked, in no way concerning the Sheristadar or his affairs ; 
he finds that it purports to be the payment of a sum of 8,500 
Rupees to a certain merchant of Masulipatam, who is accord- 
ingly sent for; he produces his accounts ; he shows an entry 
therein of a sum of 8,500 Rupees paid to him by the Begum, 
corresponding with the entry in her books. An extract is ac- 
cordingly taken from his books, and becomes evidence against 
the Frisoner, as document D. The same operation is twice 
more repeated; and we have the product, in two more ‘ ex- 
tracts’ from third parties’ accounts, which become evidence, 
under the titles F and G. 


Now setting aside, for the nonce, all consideration of the 
total illegality of this process—the permitting a party to make 
evidence for himself—the holding that the entries of X be- 
hind the back of Y, can be admissible as any proof against the 
latter, as exemplified by the documents A and B; and the ex- 
tending of this ruling to their cousins once-removed, D, F, G, 
—the train of reasoning founded upon these illegal datais this ; 
that because other entries with other individuals are correct, 
therefore, the two entries which the prisoner disputes, and says 
are part of a plot against him, must be, and are correct also! 


The only other documents, C and E, are of minor import- 
ance, but both of them are inadmissible according to the fun- 
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The Assistant refers also to “ the Collector's letter of the 
16th May 1843 (not in evidence, and written behind the She- 
ristadar’s back) to the Board of Revenue, as 
“clearly slowing that W Kristna Shastry the individual whose inter- 
* ests have been proved in so many other instances” (not in evidence) 
“ tohave been one with the defenddnt,” was the principal party through 
‘whose means the creditors were brought to agree to the terms pro- 
“ posed by the Collector.” ‘ 

Again the 2d witness is allowed to give as evidence: 

“ that the sum in question, (the bribe of 2,000 Rupees) was given to 
“the Defendant in accordance with an agreement entered into between 
“the said W Kristna Shastrooloo” (dead) “on the part of the Na- 
© waub and the Defendant, to the effect that the latter should receive 
‘2,000 Rupees as his perquisite.” 


The document is not produced, called, or accounted, for. 

Again, the Judge says : 

“ The person, Mahomed Ussan Khaji” (not a witness in the 
cause!) “ who sold the garden at the sea side to the Begum for 
Rs, 1,265-12-0, informed me in person that the money hag been 
“ duly received on the date alleged.” 

The Nabob of Masulipatam, who is supposed to have given 
the bribe, is not even called as a witness ; nor are his accounts 
allowed to be produced, although expressly demanded by the De- 
Sendant. s 

It is not my purpose, nor is this the place, to go into any 
thorough discussion of the merits of this judgment, It is 
enough simply to point out what stuf’ is admitted against an 
accused, under what the judge is pleased to call ‘ documen- 
tary evidence.” The man has been convicted, and fined 14,000 
Rupees on this charge by the Special Assistant, with imprison- 
ment in the Zillah Gaol, until the fine is paid. The Collector 
has confirmed the decision: remarking that he sees no reasons 
to reject any of the evidence :—how should he—and the party 
has entered his appeal, which will in due course be disposed of 
by the Commissioner who ‘ primarily’ tried the case, and who, 
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‘These be strange doings. I have no interest in them ; not 
having been in any way concerned for any of the parties ; but 
T have given this narrative of what I believe to be a too true 
version of late events, only because in such a treatise as this, 
I could not pass over altogether in silence a subject so closely 
connected with the administration of justice ; and because I 
shall have to suggest a check, if not a remedy, against the re- 
currence of such proceedings hereafter. Criminal cases con- 
ducted as this has been, are only calculated to bring Justice 
into disgrace. I do not profess to express any opinion as to 
the guilt or innocence of the accused ;—all I say is, that he 
ought not to be condemned upon such illegal trash as the 
above :—but I will add this ; that the form of trial, before these 
secret tribunals, where the accused is not allowed the benefit 
of counsel, or even advice, and where the Judge is of the qua- 
lity and calibre above shown, had much better be dispensed 
with altogether. It is a delusion and a snare; a farce, a mock- 
ery and an insult. 


‘The other decisions emanating from this gentleman, I have 
not seen: a pretty accurate guess may be formed of their 
quality by the one above partly examined. My learned friend 
who threatens to convict Starkie and Phillips by their publi- 
cation, assures me that this is only a fair average specimen of 
the remainder, 

Notwithstanding a nasty twisting against the prisoner of 
every point, capable of bearing two constructions, which per- 
vades this document, and at first sight gives it rather the ap- 
pearance of a Speech of Counsel, than a- Judicial Decision, it 
revels and luxuriates so innocently in, its supposed strength— 
it betrays such an honest unconsciousness that the data upon 
which it proceeds are peremptorily excluded from any consi- 
deration by the Law of Evidence; meandering, as it does, 
through seven pages of observation upon A, B, D, F, and G, 
until it arrives at the conclusion that “ the force of evidence 
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fied self-felicitation: such an ‘ J-am-Sir-Oracle-and-when-I- 
speak-let-no-dog-bark’ air—as to carry conviction on the face 
of it, of the writer’s perfect good faith and feebleness. We 
are constrained, even if Charity did not bid us, to attribute his 
lucubrations to their true cause, a pure, simple, virgin, bless- 

’ ed state of natural ignorance ; for the mind rebels against any 
unworthy suspicion, that “ thoroughly fearless independence” 
can have degenerated into an unscrupulous sycophant spirit 
of partisanship. 

Having disposed of the Subordinate tri- 
bunals, I come now to the Court of Sud- 
der and Foujdaree Udalut, the highest Court of Appeal in 
Civil and Criminal Cases in the Presidency: and inasmuch 
as the Judges of this Court come from the same ranks as 
those below them, and have been usually promoted more 
with reference to seniority than merit, (though latterly since 
the Marquis of ‘lweeddale took the very decided step of turn- 
ing all three Judges out of their seats, this has not bee» quite 
so much the case) it is not to be expected that, further than 
more matured experience is a guarantee, they should perform 
their duties in a much more efficient or satisfactory manner 
than those whose errors they have to correct. If occasionally 
aman of some judicial power finds his way to the Sudder 
Bench, he is but what the Emperor Alexander described him- 
self, ‘a happy accident.’ Accordingly we search in vain for 
any of those striking qualities which a Supreme Court ought 
to possess: their decisions do not display learning, or deep 
knowledge of the law ; they are not employed in laying down 
luminous expositions of jurisprudence, or in building up a 
system commensurate to the wants of the people; all the more 
easy, because they exercise a regulating power over all the 
proceedings of all the Lower Courts. True they occasionally 
correct trumpery errors in practice, and procedure, into which 
the inferior Courts have fallen, by issuing Circular Orders, 
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than to carry out any enlarged, well pondered, systematic 
scheme of general improvement. But their chief and ordi- 
nary jurisdiction over the Lower Courts, is exercised in re- 
versing their absurdities, or remanding the cases for further 
investigation, on points either totally overlooked, not suffi- 
ciently considered, or raised before themselves for the first | 
time; nor need we wonder, if when we find them attempting 
to expound the Law, especially when they go out of the Re- 
gulations, to rely upon what they suppose ‘ English’ Law, be 
it of evidence, or otherwise, they are generally caught trip- 
ping. A few instances shall suffice. 

No. 91 of 1849, Vol1, Special Appeal Petition. 

8. Rep. p. 42. 5 
The case is very badly reported. 

The action was brought for recovery of 86 Rupees, for lace alleged 
to have been supplied to defendant’s wife. The Sudder Ameen de- 
creed in favor of Defendant; chiefly on the ground that the plaintiff 
had failed to produce evidence, documentary or oral, to prove that any 
articles were supplied. The C. Judge reversed the decree. 


What actually was offered by the Plaintiff in evidence does 
not appear. I gather however that it was his own accounts : 
if any thing. 


The Sudder para. 7 observe that: 


“4 Merchant’s accounts, if satisfactorily proved, constitute in them- 
selves documentary evidence, sufficient to establish a claim to pay. 
“ ment for goods sold and delivered.” 


An extraordinary decision, this, to emanate from the highest 
Court of Appeal in the land—no man would be safe if the 
plainfiff might thus make evidence for himself. I apprehend 
that the ruling proceeded from a confused, or mistaken idea 
of the law of evidence, as toa party's refreshing his memory 
from his accounts, or more possibly, the admissibility of entries 


in accounts made against interest, or by a deceased clerk, in 
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No. 19 of 1851, Vol.3, The case was remanded and we meet 
Bhs with it again, as a Special Appeal from the 
decision of Mr. Dowdeswell in 1851. 

The C. Judge confirmed his original decree : he says no re- 

liance can be placed on the account book. 
“Tn fact, under no circumstances, could such a book be accepted ae evi- 
“ dence, unless signed by the partics, after examination,” (wherein he is 
right) ‘or else the regular accounts, kept in proper order by a Mer- 
chant” (wherein he is wrong.) 

The Sudder confirm this decree, because they agree with 
the C. Judge that the particular entries are 
“such as may have been made at any time:” though (para. 8) they 
reiterate their former opinion, that “the account book kept by the 
“ plaintiff was clearly an admissible document.” 

The result of this is that we have a case for 36 Rupees tried 
over five times; and which a friendly reporter, such as Lord 
Campbell was to Lord Ellenborough, would Iabel ‘ Bad Law’ 
and put quietly away into his table drawer. ‘s 
No. 16 of 1817, Vol.1, In this case the Assistant Judge ruled, 

Rat that as Defendant had not pleaded the Re- 
gulation of Limitation, she could not take advantage of it.at the 
hearing. The Sudder hold that she can. The Rajah of Burd- 
wan’s case reported in 4 Moore's E. I. App. p. 403, is an ex- 
press decision of the Privy Council to the contrary. 

No, 85 of 1847, Vol. 1, In this case the Sudder observe 

p. 40, * : 

“Tt is proved that the land originally belonged to plaintiff's father, 
‘and that by Ais permission the defendant and her ancestors have 
“ held possession of it for a period of 40 years.” 

They thertfore held the plaintiff's claim barred by limitation: 
—applying to permissive possession, a Law which only ope- 
rates when the posfession is adverse, 

In this case after decree pronounced, the 
suit was remanded at request of appellant, 
to allow a certain document to be filed. The case presents 


No. 68 of 1849, p. 41. 
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no circumstances to show that the appellant was preyented 
from filing it earlier, or had since discovered it, and so forth ; 
without which, I conceive, leave should not have been granted. 

This is a curious decision. Here a do- 
cument, which was never produced before 
the C. Judge, and of which he was “in ignorance,” is allowed 
to reverse his decree, The opposite party has no opportunity 
of meeting it. Under the English practice, such a document 
would of course have not been received on appeal. The most 
which the S. Court should have done, would, it appears to 
me, have been to remand the case, with directions for the C. 
Judge to receive and weigh this document, after the other side 
had ‘had full opportunity of contesting it, 

This case contains some bad Hindu Law, 
for which however the Pundits seem more 
answerable than the Judges. 

No. 10, of 1860, vol. 2, ‘Im this case the Court expresses a strange 
P20my notion of Equity. ‘They observe: 

“ The Courts of this country, being quite as much Courts of Equity, 
“ as Courts of Law, have always recognized the right of a party to ase 
‘* sign over a bond, for a valuable consideration, without requiring the 
 obligee (quaere, obligor ?) to be a party to the same.” 


No, 15 of 1840, p. 114. 


No. 5 of 1849, p. 115. 
. 


In other words, the Judges seem to suppose that a creditor 
can, in Equity, more than he can in Law, assign over ‘an instru. 
ment, not negotiable, toa third party, without the assent of his 
debtor to the transaction. 

No. 44 of 1820, vol. 8, Tn this case the decision is erroneous on 
p. 25, the same ground as that of 16 of 1847, be- 
fore quoted. : ; 
No. 18 of 1289, vol. 4, In this case, the Sudder renfand the suit 

p. % for further investigation, upon a collateral 


point, when it is quite clear that the sale, being made during: 


minority, cannot bind the infant. 
No. 23 of 1852, vol 4, a this case, theaction ganbrcugtik against 
p. 2. an agent contracting in his own name, but 


ad 


73 


who had subsequently, and before action brought, disclosed 
his principal. The Sudder decide that the principal is a neces 
sary party, whereas the Law says the Plaintiff, in such a state 
of circumstances, may sue either at his option. 


‘This must suffice. I had marked other cases: but, as it is 
rather with the subordinate Courts that I have to deal, these 
few specimens are all that I shall offer under this head. 


It is true these decisions are of no great importance ; but we 
should not look to find errors such as these, in the judgments 
of the highest Court of Appeal in the country. We look in 
vain through the Reports, for any general principles for our 
guidance. A student, seeking to digest the volumes, would reap 
a barren harvest: and his reward would be far from commen- . 
surate with his labour. From first to last the whole collection 
of cases exhibits, at the best, a general debility. 


band Broyjhesile Such are the judgments of the Sudder ; ; 
Speech. and this seems the proper place tomotice 
a comparison which Lord Brougham instituted between the 
respective merits of the appeals to the Privy Council from the 
decisions of the Sudder, and Queen’s Courts in India, very 
much to the disadvantage of the latter. 


With all deference to such an authority, I cannot help 
thinking that the conclusion at which his Lordship arrived 
was nof warranted by his premises ; for in truth, there is no 
analogy between the circumstances under which the two dif 
ferent classes of appeal reach the Privy Council. 


Before the Supreme Courts, there is practising a Bar, not 
a numerous dhe it is true; but still a Bar, composed of English 
Barristers, who watch the Bench carefully ; and it is only in 
those decisions which do not satisfy the Bar, that an appeal 
is ever advised or attempted : there is therefore the guarantee, 
or at least a primd facie probability, that in these cases there is 
reason, more or less sound, for questioning the value of the 
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judgment appealed from—in short, it is only the very bad law 
of the Supreme Courts which comes before the Privy Council. 
Not so with the Sudder. There, as it is wealth, or love of 
litigation, revenge, or other motive on the part of the Plain- 
tiff or Defendant, or interest on that of the Pleader which 
prompts the appeal, there is no guarantee, no probability 
one way or the other ; itis just as likely that the good de- 
cisions may be appealed against as the bad: and in forming 
any estimate of the quality and competency of these Courts, 
we must look to the residue of their decisions, not the sample 
exhibited before the Privy Council, 


Subservient relation of Dut there is another grave evil, which in- 
the Sudder to Govt. deed applies forcibly to the lower tribunals, 
as well as the Sudder still remaining to be noticed. I mean 
its subservient to relation, the executive local Gévernment. 
From highest to lowest, all stand in most holy dread of the cen- 
sure of Government, or as it is here unclassically termed “a 
wiggigg.’* All are alike dependent upon the local Government 
for promotion, or removal from the lower to the upper grades ; 
and although it may be practically true, that the Government: 
does not interfere to remove any man, except for grave miscon- 
duct, yet the independence of the judicial office, and the conse- 
quent security of property and liberty, especially in suits where- 
in Government is concerned, would, I conceive, be very much 
promoted by an express legislative declaration, that the Compa- 
ny's Judges hold their office on the same tenure as Het Majes- 
ty’s—not ‘ durante bene placito’ but ‘ dum bene ge gesserint.’ 





* Iwas much amused, a few weeks since, with reading the Report of a recent 
case, in which a Mr. Fischer, the Mootadar of Salem, instituted e suit. before the 
Subordinato Judge of that Zillah, for the establishment of what de conceived a 
right against the Government. He had however in the firet instance, petitioned 
the Revenue Board and the Government without sucoess, The Subordinate Judge 
decided against him—I do not undertake to say whether his Law was right or 
wrong —but he proceeds with inimitable gravity to express Ais regret that the 
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Tt is however, I believe, only in this Presidency, that the 
indecent spectacle is exhibited of a Government making a 
Standing Counsel of its own Highest Court. In the Sister, 
Presidencies, law officers are appointed to the Sudder Courts, 
to whom the Government refers itself on matters requiring 
an opinion, 


‘Two instances have been already given, in which the Govern- 
ment submitted exparte cases for the decision of the Court of 
Sudder Adawlut, in matters in which they required a construc- 
tion of the Law for their guidance, or an opinion; it is their 
usual practice; and as this is generally with reference to some 
case which is pending before the lower Courts, and on which the 
Judge or Magistrate has required instructions, it follows that the 
Sudder Court is thus led to give an exparte opinion upon topics 
which may. ultimately come before them upon Appeal—and 
there is even more behind: for the Government, not content 
with submitting @ mere exparte case, first meet in consultation, 
minute their own views of the Law, and the course to ge fol- 
lowed in the particular case, and then resolye that a copy of 
the proceedings, &c. be forwarded to the Sudder for their opi- 
nion. What wonder then if the Sudder adopts the already ex- 
pressed views and wishes of their masters ? 


This may seem incredible: so I will support my assertion 
by an instance conclusive upon the fact. 


Some two years since, a rich Zemindar died in the district of 
Rajahmundry, leaving several minor children. Under the Court 
of Wards Act (V. of 1804) a guardian was appointed ; the 
Rajah’s mother, however, one Bhaviah Row, claimed possession 
of the persort of one of the.children, a little girl; refused to 
give her uj); declared her intention of using force, if necessary, 
to retain her ; and there were reasons for supposing that it 
was intended to marry the girl to some of Bhaviah’s friends. 


The Magistrate represented the affair to Government : the 
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to the Sudder for its opinion upon two points; first, what was 
the Law upon the subject : secondly, what course it was ex- 

.pedient to pursue. The Sudder adopt in terms the opinions of 
the Government ; on the first point they say * the Court con- 
cur with the Government in its opinion,” &. and in para, 6 
they add 


“ The argument set forth in paras. 12, 18, 14 of the extract of Mi- 
“ nutes of Consultation (Govt.) noted in the margin, &c. appear to the 
“ Court of 8. U. to be so conolusive on that point, and are so entirely 
“« expressive of their views on the sulyect, as to render the further enuncia- 
* tion of them unnecessary,” 

and there, in the margin, in red ink, are paras, 12, 13, 14 of the 
Government minute. On the second point they say : 

“ Considering the course indicated in the 16th and 17th paras. of the 
“ Minutes of Consultation above referred to, to be the most judicious 
“which under the circumstances of the case can now be adopted, the 
“ Court deem it proper to suggest that they be at once carried out,” 


and here, red ink da capo—paras. 16 and 17! 


T do not mean to question the soundness of the determina- 
tion, either of the Government, or the Court, in this particular 
instance; but the shocking anomaly of an executive Govern- 
ment suggesting its own views to the highest Appellate Court 
in the land; and of that Court ethoing them back, is something 
which makes English ears tingle. 

The whole urder will be found in the Appendix. See Ap- 
pendix No, IV. 


But one more fact is wanting, and that I now supply. 


This very case has come up, and is now under Appeal before 
the Sudder Court. . 


Another grievous evil in the constitution 
of the Sudder is the constant change of 
Judges. Independently of the vacancies which must necessa- 
rily occur from retirement or sickness, Government occasion- 
ally details the Judges for other duties. Thus in 1850 


Changes. 
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Mr. Morehead was sent as a Commissioner to Ceylon ; andy at 
the present moment, Mr. Strange is absent on a similar mission 
on the Coast of Malabar. 


There have been no fewer than seven alterations within the 
last thirteen months; and as there is scarcely such a thing 
heard of as ‘ res Judicata,’ each successor considering himself 
at liberty to review and differ from his predecessor, it con- 
stantly happens that after a matter has been solemnly argued 
before a full Court, and a decision pronounced, a review of Judg- 
ment is asked for, from no other reason that I can suggest, than 
because there has been a subsequent change in the constitu 
tion of the Court, and the Vakeels are willing to try one more 
last chance—so that literally no one is safe: when a cause is 
apparently laid and set finally at rest, the parties are never 
sure that its ghost may not arise to haunt and torment, though 
it may not be capable of inflicting much serious injury. 


The next point to which it is necessary to 
draw attention, is the extraordinary fiature 
of what are called the pleadings. Instead of being mere records 
of the facts on which the respective parties rely, they run to 
the most enormous length ; being stuffed full of every argu- 
ment which the ingenuity of the Native pleader can devise ; 
they travel into the most irrelevant matter, and I have seen a 
plaint, in which a man laid claim to a house, from which he 
wished to oust the defendant, conclude with a recapitulation 
of the eminent services, which his great grandfather had ren- 
dered the Ilonorable Company, upon the occasion of the inva- 
sion of Hyder Ali! 


Pleadings. 


This is th more unaccountable, as the Regulation, (IYI. of 
1802) which settles the substance of pleadings, is most express as 
to what shall, and what shall not be allowed. The pleadings 
are to be four in number —plaint—defence—reply, and rejoin- 
der: certain cases are provided for in whicha supplemental 
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« Every complaint that may be presented to 
the Conrt of Adawlut of any Zillah, is to state 
precisely the matter’ of complaint.” 


“ When the Defendant has delivered in his 
anewer to the complaint, the Plaintiff is to reply 
to it on the next Court day. ‘lhe Plaintiff shall not introduce in his 
reply any matter not contained in his plaint. He 
shall either acknowledge the answer of the De- 
fendant to be true, or simply and shortly deny the truth of such of the 
facts in answer as he intends to dispute; or simply deny the truth of all 
the fucts containted in it, or the competency of the answer.® The De- 
fendant is to rejoin to the Reply on the same 
day. He “shall not introduce in his rejoinder 
any matter not contained in his answer. He is simply to deny,” &e, 


Plaint. 


Defence, 


Reply. 


Rejoinder. 


and no further pleadings whatever are to be admitted in the 
cause. What was intended by the Legislature is clear enough : 
and I can only attribute the practice which has sprung up, to 
the absence of short forms by way of example in the en- 
actmegt, in the first instance; and in the second, to the fee- 
bleness of Judges, totally unable to control the proceedings 
before them. 


But the whole question of the state of Pleading in the 
Provinces requires to be taken up by the local Legislature. 
It is of the gravest importance, and surrounded with diffi- 
culty. It forms no part of the object of this treatise to enter 
upon it. At present it is certainly in a lamentable state. 
Our English system is probably not at all adapted “for an 
agricultural semi-civilized population. Perhaps useful hints 
might be taken from the American Acts and Practice upon this 
topic, Oral pleadings, though suited to a rude. state of so- 
ciety, would never serve to bind a people, so cupning, and 
truthless as the Hindoos ; while the American system, even 
more than our own Common Law Procedure Act, seems to 
oa in a remarkable degree, the great requisites of any 








. * by this term I presume is meant its aufficiency in law. 


system of Pleading —speed—aimplicity—cheapness-—full, :no- 
tice to the opposite parties, and the Judge-v-and such a recor? 
of what really was decided, as suffices to prévent future. dig- _ 
putes concerning it. But whatever changes may be effapted,: 
little practical benefit is to be looked for, till those who 
occupy the Bench are themselves so imbued with judicial 
principles, as to be able to watch the working of the plead- 
ings, to check them where they are exuberant, and to foster 
and adapt them to the state and requirements of the society 
over whose welfare they preside. 


This remark may however not be out of place ; that the 
present state at which the pleadings have arrived, may proba- 
bly be traced to a misunderstanding of the term itself, For, 
both the allegations of the parties, framed with a view 
to raise the issues, and the arguments of counsel, are, in 
common parlance, alike, termed ‘ pleadings.’ Now in the 
Mofussil Courts the latter are unknown ; and it appears to me, 
that it is by not paying attention to this distinction, thgt the 
‘ pleadings’, which the Regulation clearly intended to be con- 
fined to the object of raising issues, have, in process of time, 
been permitted to contain all the arguments as wellas the 
facts of the case: and it was probably with a view to remedy 
the confusion introduced by this practice, that Reg. XV. of 
1816, Sec. X, Clause 3, dirécts the J udge after a perusal of 
the pleadings, to record, somewhat after the fashion of the 
Pretor:in the Civil Law, the points to be proved by the 
parties, a practice fraught with evil in this country; for 
informing a Native of a point which it is necessary for him to 
prove in order to substantiate his case, is almost tantamount 
to bidding htm go into the Bazaar, where witnesses ta any 
fact may bé procured at an Anna a head, and setting in motion * 
ail the secret springs of a complicated machinery of forgery 
and subornation of perjury. 

Another monstrous evil is the absence of 
any scale vr table of fees, and of a taxing 


Foes, 


so me 


officer, to take care that exorbitant charges are sank made. 
This has been, to my knowledge, pressed upon the Sudder 
Court, but unsuccessfully: as they prefer allowing the suitors 
and the pleaders to make their own bargains. 


Act 1 of 1846, Sec, 7. By Act 1 of 1846, Sec. 7, it is provided 


“That parties employing authorized pleaders in the said Courts, 
“ shall be at liberty to settle with them, by private agreement, the re- 
“ muneration to be paid for theie professional services, and that it 
« shall not be necessary to specify such agreement in the Vakalutana 

« mah. 

A pleader of the Sudder Court actually wished to argue 
with me, that under this section any agreement was valid ! 
‘The remuneration is often made to depend upon the result of 
the suit—on the ‘no cure no pay’ system : and consequently 
the most iniquitous bargains are entered into, the needy suitor | 
is glad to offer any amount, so that its payment is contingent 
upon his success : speculative suits are thus taken up : litiga- 
tion, yhich would otherwise die out, kept alive, and aaa 
and maintenance are the order of the day. 

There is one notorious case in this Presidency, where & 
pleader received 70,000 Rupees under one of these agreements, 
I have heard of an instance in which a bond for 100,000 Rs. 
has been taken; and those for petty sums of 10,000 and 
such small deer are, I fancy, common enough. . : 

‘Whether the Courts would uphold these bonds in the event 
of their being sued upon I cannot say; in many cases it 
is obvious the parties may voluntarily pay; and in one in- 
stance where a bond of this nature, taken by one of its own 
pleaders, came before the Sudder Court, although they decided 
against him, it was upon the ground that he had figt done the 
work contracted for: no objection seems to have been made, 
or suggested itself to the legality of the paneardon, 4 or the 
consideration of the bond. in 


# 





See 
* Power of Attorney, or Retainer from the client to the pleader whith must - 
filed in Court. e. 


81 

No. lof 1851,8.A.Re. Lhe case.is-as fellowe—One Mr. Varden 

ports, vol. 8, p37. Seth Sam (late a pleader in the SudderCourt} 
brought an action in the Madura Court, against the Minor Ze- 
mindar of Sheevagungaand his agent, torecover Ra 34,850.5-4, 
principal and interest, due on an agreement, dated 10th March, 
1844, The Civil Judge dismissed the case: and the plaintiff 
appealed to the Sudder. The case is No. 1 of 1851, reported 
in vol. 3, page 37 of the Sudder Reports, whence the follow- 
a is taken: 


* Mr. Sam stated that he wae engaged by the let defendant, 
through the agency of the second, (a mere agent is made a party to 
the suit) to proceed to England as his private agent, in respeot 
of a ce rtain cause, then pending before Her Majesty in Council, in 
which the Ist defendant was appellant, for the purpose of explaining 
his case clearly to Mr. Clarke, hie public agent, aa also to the lawyers 
and barristers, and to await there, and to obtain a favourable decision 
in his favour, promising to give him 25,000 Rupees for doing so. 

“ That, agreeing to these terms, he went to England, at much in- 
convenience to himself, giving up his business at Madras, with a letter 
to Mr. Clarke, which he delivered, and remained in England till the 
case was heard, and a Decree passed in 1st Defendant’s favour. 

“ That lat Defendant executed to him a bond, engaging, on the con- 
ditions therein specified, to pay him the sum of 25,000 Rupees with- 
in 3 months after he should be put in possession of the Zemindary 
of Shevagunga, (the object in litigation) under such favourable de- 
cree. That a deoree was passed by the Privy Council, under which 
lst Defendant obtained possession of the Zemindary on 12th Bept. 
1844, but had not paid his bond. : 

“ The Ist Defendant stated in answer that it was suggested to him, 
that the plaintiff, being about to proceed to England on hie own busi 

ness, might be advantageously employed by him as a private agent 
in the malters and on the plaintiff professing that he was able and 
willling to render certain various important services in the cause, 
(‘ unexpressed 
and only from their wages to be guess’d’) 
ultimately executed the bond named in the Plaint. That he did so, 
trusting and believing, that the services of the Plaintiff would be 


useful and im ortant, and by his ‘means he would obtain an absolute 
P 9 
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decree in his favour ; but that before the documents could be settled, 
Plaintiff, anxious on account of his own business to proceed to England, 
left India, desiring them to be transmitted to his elder brother. That 
prior to the bond being delivered, Defendant had obtained intimation 
of a decree having been passed by the Privy Council, That Plains 
tiff neither could, nor did, render any assistance to the cause: that he 
performed none of the acts or conditions requisite to entitle him to 
the reward: and, that, lastly, had he done so, the decree was not of 
the favourable nature contemplated ; it being » mere direction to the 
Respondent to commence ‘ de novo,’ and no adjudication of the rights 
of the Defendant.” 


“ Ina very long and laboured decree” observe the Sudder “ which 
“« might have been advantageously condensed, Mr. Baynes discussed 
“ the plaintiffs claims, and directed both parties to bear their own 
* costa,” and they proceed to dismiss the appeal with costs. They 
say the agreement is not denied: and the question for. them is its 
construction; and they then observe upon the terms of the bond “ we 
“bind ourselves after a successful decree is made in our favour, not to 
“ object without paying the aforesaid sum. It is only when a suc- 
* cessful decree is made, and the zemindary is put in our possession, 
“that the aforesaid sum will be given on account of your labours.’ 
“© Moreover in case of a decree favourable to us not being made, then 
* we have no reason to pay you even to the extent of acash, on any 
“account whatever ;” and conclude by deciding that the decision 
of the Privy Council was not a favourable one. 


This is by no means an extreme case. There would have been. 
some shadow of reason, or ground for so large a sum being de- 
manded and given, ifthe whole were not based upon the merest 
false pretences—if the Vakeel had not been going to England 
on his own, but his client’s affairs: had given up his business in 
Madras on that account, and had been really able to perform 
any ‘services (even explaining to counsel the acfual nature of 
the case): if a decree had not been already passed, before he 
could well have reached England, and if he had done anything 
more than, according to his own account, deliver his letter 
to Mr. Clarke, (who bowed him out) and—waited ! But the 
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have been entitled to recover on this agreement, if the dearee 
had been ‘ successful.’ Not a word is said about the illegality of 
the transaction: and yet nothing can be conceived more de- 
trimental to the character and dignity of justice, than permit. 
ting bonds of this nature to have any binding force or effect ; 
especially in this country, where every Native has the most im- 
plicit credence in the all-sufficient value of money ; fully be. 
lieving with Sir Robert Walpole, that every one has his price; 
and that provided Judges, aye, even of H. M. Privy Council, 
can be only got quietly at, a douceur, liberally administered, 
will secure a successful termination to their suit. How come 
pletely this places them in the power of designing and. un- 
scrupulous persons need not be dwelt on, One case shall 
‘Traveller's Case Insol. SUffice, A Mr, Traveller, Editor of a emall 
vent Court. Newspaper, and “ petition writer,” came up 
before the Insolvent Court, to take the benefit of the Act. Ha 
was opposed by two wretched native country women who 
could not speak a word of English, and with scarcely a rag 
between them, who had walked up from one of the Provine 
ces, to endeavour to get a brother released from J ail, to which he 
had been sentenced by one of the Mofussil Criminal Courts. 


Mr. Traveller's‘ Dubash’—a sort of Jackall—« happened” 
to be sitting under a tree, near the Sudder Court, when 
these poor women arrived. He took them to his ‘ gentleman,’ 
who “ had great influence ;” and the result was that the Insol: 
vent undertook to procure the release of their relative for 2,000 | 
Rupees--which sum he actually extorted from his opposing 
creditors, In his defence he swore that this was not the na- 
ture of the agreement—no document was of course given : 
but that he had promised simply to write a petition to the 


‘ Foujdaree Judges: and one also to Government, A good 


deal of very suspicious matter came out, showing how the 
poor women had been juggled, and imposed upon—for in- 
stance, an appointment was made with the women to meet Mr. 
‘Traveller at the gate of one of the Sudder J udge’s premises : 
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whither Mr. Traveller drove, and telling them that he was 
about to have an interview with the Judge touching their 
matter, disappeared : though whether he ever got farther than 
behind the laurustinus bushes, was not clear. However the 
result was, that Sir W. Burton, thepresiding Judge, committed 
him to Jail for six months, with some very pungent and ap- 
propriate remarks. From this sentence Mr. T. appealed to 
the Chief Justice, Sir C. Rawlinson, in the Supreme Court, who 
confirmed the Judgment, with the remark, that:the only point 
in which he differed from the Puisne Judge, was that he ad 
the sentence was possibly too lenient. 


These people are the pests of society. -The mischief they 
do is incalculable : and every method ought to be resorted to 
to putastop to their mal-practices. With regard to the Sudder 
Court, one remedy, which would of itself go a long way to cure 
the evil, would be to issue a table of liberal fees, and insti- 
tute a taxing Officer, as I have before observed. 

Another great evil is the facility of ap- 
peal. The people of India are by nature 
extremely litigious; and the reader of these pages can scaree- 
ly have failed to be struck with the number of times which 
suits of trumpery amount have been tried and appealed against. 


Appeal. 


True it is, that so long as we have Judges 
of the present quality, it may be a hard- 
ship upon the people to limit their right of appeal in any way; 
but I cannot but conceive, that if we had a judicial bench ofany 
strength, some limit might, and ought to be set upon the right 
of appeal; and indeed a greater boon could scarcely be confer- 
red upon the people of India, than some legislative check im- 
posed upon their unnatural inclination for litigation, and the 
designs of those who practice upon that inclination for their 
own interest. 


Cheeks upon, 


‘What the nature or extent of that check 
should be, isa matter of detail and after 
consideration. Whether it shotild be made to depend upen 


Nature af checks, 
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amount, or upon. the coincidence of: the decision of two-se- 
cessive Judges upon the same subject matter—or both of these; 
or if any other checks may be successfully introduced, it is 
not my purpose here to discuss, .1 simply wish to draw at- 
tention to existing evils and. abuses.:: Let others, who have 
the power, if they feel disposed, apply the remedy. 

Another great evil whith I° conceive 
ought no longer to be pérniitted ’ ‘to "pre. 
vail, is the very high duty charged upowall Law proceedings. 
Jeremy Bentham has irrefragably established that the worst 
of all taxes is a Law tax: and all Political Eoondrhista:agree 
with him. Now in India the tax is enormous, It jeiuyposed 
in the shape of stamps ; and they are of the most'oppressive 
magnitude. By Reg. XIII. of 1816, Sec. XT: it. is-enacted 
that, PALA be Bhd 


Stampa. 


1. In original regular suits institued in any court of jadicature, 
and in appeals regular or special, preferred from the ‘fudgmente of 
any such court to a superior court, if the amount or value of the pro- 
perty claimed shall not exceed sixteen Arcot rupees, the plaint or 
petition shall be written on paper of one rupee. 

2. Tfabove 16 rupees and not exceeding 82 rupees-two rupees, 

3. If above 32 rupees and not exceeding 64 rupees——four rupees. 

4. Ifabove 64 rupees and not exceeding 150 rapees—eight rupees. 

5. If above 150 rupees and, not exceeding 300 rupeee—sixteen 
rupees. ‘ 

6. If above 300 rupees and not exceeding 800 rapees—thirty- 
two rupees. 

7. If above 800 rupees and not exceeding 1,600 rupecs—fifty 
rupees. : 

8. If above 1,600 rupees and not exceeding 3,000 aadlees 
hundred rupees. 

9. If abeve 3,000 rupees and not exceeding 5,000 fipenicese 
hundred and fifty rupees. 

10. If above 5,000 rupees and not exceeding 10,000 rapees—two 
hundred and fifty rupees. 

Jl. If above 10,000 rupees and not exceeding 15,000 rupecs— 
three hundred and fifty rupees. * 
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12. If above 15,000 rupees and not exceeding said rupeenat: 
five hundred rupees. 

13, If above 25,000 rupees and not, exceeding 50,000 rupeee— 
seyen hundred and fifty rupees. 

14. 1f above 50,000 rupees and not exceeding 100,000 rupees— 
one thousand rupees. : 

15. If above 100,000 rupees—two thousand rupees, 


By Section XVI. no exhibit .is to be filed in any original or appeal 
suit, without an application praying its admission, written upon 
stamped paper, varying from 4 annas to 2 rupees, according to the 
rank of the Court. : 

By Section XVII. no summons shall be issued for attendance of 
any witness, without the like application, on stamped Paper of like 
value. 


By Section XVIII. it is not necessary to file a separate application 
for the admission of each exhibit or each witness—but any number 
of exhibits or witnesses may be included in one application—pro- 
vided the same amount of stamp be paid as if there had been sepa- 
rate applications ! 

By Section XIX, every answer, reply, rejoinder, &c. in original or 
appeal suits is to be on stamped paper, varying from four annas to 
four rupees. 

By Section XX. all proceedings in summary suits, miscellaneous peti- 
tions, are to be on stamped paper, varying from four annas to two 
rupees. : 

By Section XXIII, if the pleading cannot be contained on one sheet 
(only one side containing 80 lines 8 words to a line can be used by 


a Circular order of the S. Adaulat) farther sheets are to be stamped 
asin Section XIX. ’ 


This will give some idea of the nature and amount of ‘ Law 
tax’ lévied upon suitors. Those upon the petitions for Ap- 
peal are positively preposterous; and the only argument that 
can. be urged in their favour is that they may act as a check 
upon Litigation: but inasmuch as they act equally upon 
the just as well as the unjust Litigant, and operate very 
differently upon the rich and pdor, such an argument is not 
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of much worth. . What adds considerably to this heavy bur- 
then, is the constant remand of suits, which entails the neces- 
sity of fresh stamp¢ innumerable. 


It may be anticipated, that any proposition to alter this 
part of the system will meet with strong opposition at the 
hands of the Indian Government. They avowedly act upon 

the principle of making their Courts of Justice paying con- 
“ cerns. They like them to defray their own expenses, arid 
would not even object to a surplua* Any innovation whith 
entails expense, or cuts down receipts, is sure to be looked’ 
upon with a jealous eye. Yet, if indeed a Law tax be the 
worst of all taxes, perhaps it is not beneath the British Legis 
lature, now that it has the opportunity of interfering in In. 
dian affairs, to take care that it be abolished. If they do not 
undertake this, we may rest perfectly assured that no measure 
of this tendency will spontaneously emanate from the Go. 
vernment of India, or the Court of Directors. 


Inconvenient situations The next evil I would notice is the enor- 

on Cour mous distances at which the Courts are 
situated from the general body of the people. The districts 
are very large ; and the Courts are very few, so that the guit- 
ors are put to great expense, both of time and trouble, in at- 
tending before the Courts. Indeed to such an extent. is this 
felt in the case of witnesses, that the ends of justice are fre- 
quently frustrated by this very cause, joined as it is to the 
tardy pace at which cases proceed. I may mention two cases 
which have come lately within my own knowledge, inetanc- 
ing the snail's pace at which proceedings crawl. _Qne was 
for forgery—the other was for an offence under the Bregch of 
Trust Act. ‘The two cases were connected together as aris- 
ing out of the same subject matter, though the accused were 
different in them, 


* Scea late letter from aie Government of Bengal to the Madras Judges on the 
subject of the new Small Cause Court! 








* Different distribution 
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In the former, in which five persons were joined, the arial’ 


occupied 14 months; during which the prisoners were in Jail. 
In the latter, the accused, who was on béil, was sent up for 
trial about January last: the trial commenced in July, and as 


counsel were employed on each side, whose time was valuable» _ 


irrelevant matter was by consent excluded, though not with- 
out some struggles on the part of the Judge. The actual exa- 
mination of witnesses only occupied about three weeks ; and the 
whole trial was got over and sentence pronounced by the be- 
ginning of November! Now it must be apparent that the 
hardship upon aman, especially a poor man, of dancing attend- 


ance during such prolonged periods, as a witness, must be very 


great; and with reference to this subject, an Officer of the 
8th Regt. informed me that when he was on detachment ata 
place called Condapilly, three or four very serious assaults oc- 
curred, almost ending in murder. That no ong interfered ; 
and, that upon his asking the villagers how they could have 
kept out of the way upon such an occasion, the reply was that 
had they gone to render assistance, they would have had to 
go up to the Sessions Court as witnesses, and been kept away 
for months from their homes and harvests! It isnot a week 
since I saw a poor old man who, a gentleman practising in the 
Sudder as a Pleader assured me, had walked up from Madu- 
ya, a distance of 300 miles, four times about his appeal ! 

It would require but little arrangement to place the Courts 
in convenient localities. For this purpose the Subordinate 
Judge should hold his sittings, not as at present, in the princi- 
pal Zillah town, in which the Zillah Judge also presides ; but 
in some distant part of the district. 

In order however to carry out this 
of duties. change, a different distribution of the du- 
ties of the respective Courts would pro- 

bably become necessary. 

The Subordinate Judge isa good deal occupied in work of 
a character from which he should be yelieved, such as trying 


* 
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criminal cases in the first instance’ before sending thiet op to 
the Sessions Judge for final disposal. 


The Zillah Judge, next in rank and standing to the Sud- 
der, although his time is more than fully occupied in getting 
through his business, from his having to discharge duties 
which are properly the province of a Register, or ministerial 
officer, scarcely has such a class and character of cases for his 
investigation as his standing requires. He is in practice sel- 
dom other than a Judge of appeal: and although it is very ex- 
pedient that more and more extended use should be made of 
Native agency, in carrying on the business of the Country, @ 
more advantageous distribution of business might with ease 
be made among the different orders of Judges. 


I barely glance at this, as it scarcely falls within the limita 
which I have proposed to myself. ; 


Another source of great evil is the way 
in which evidence is too frequently taken. 
The Regulations of 1802 clearly contemplated all evidence 
being taken by the Judge who presided at the trial. But in, 
1809, two Regulations were passed, VII. Sec. 22, and XI. 
Sec. 8, by which the Judges are authorized to depute their Re. 
gister, Assistants, or Native Officers, to discharge that all-ime 
portant duty, when they themselves “ may not have time.” . 


Evidence, 


True,.the examination is to be in open Court, in the pre 
sence of the parties, and, I presume, in the presence of: the’ 
Judge: but it might almost as well take place behind “hig 
back, so far as concerns his judging of the manner and, beare.: 
ing of the witnesses, the propriety of the questions, and the 
admissibility of the answers, if his time and attention are dur- 
ing the operation devoted to other business, 


These pages afford an instance of a case wherein a man waa 
hung, although the Judge who pronounced him guilty had 
himself examined only a few very unimportant witnesses. ” 
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Depositions before Ma- So again, the way in which depositions 

pintraies. are, as I have good reason to believe, ordi- 
narily taken before the Magistrate, ie a perfect farce. The 
Collector, who is also the Magistrate, has so much other busi- 
ness on his hands, that it is quite impossible for him to exa- 
mine all the witnesses, who come before him in cases which 
he has to send up to the’ Sessions Judge for trial. T am not 
aware of any power given by the Regulations to the Magis- 
trate, similar to that gonferred upon the Judge, of discharging 
this duty by proxy. But I have myself seen witnesses under 
the process of examination before the Collector and Magis- 
trate. 


That officer is in his tent or his cutcherry, surrounded by a 
host of Natives, petitioners, complainants, peons, officers ; he 
is engaged in a rapid succession of trifling matters, or immers- 
ced in some subject of importance. 


Meanwhile, seated on the floor in one corner may be seen & 
Native writer, jabbering to another Native squatted immedi- 
ately beside him, and writing as fast as the two can talk. 
Should a stranger be tempted to enquire what is their occue 
pation, he will learn that the Official is taking a deposition in 
a criminal case from a witness. The most abominable trash 
is taken down ; the whole is then read out aloud to the wit- 
ness, who signs it; itis attested by the Magistrate, and for- 
warded to the Session Court. 


Such a system’ has only to be pointed out, in order most 
imperatively and peremptorily to demand, and it is to be hop- 
ed, obtain an immediate remedy. 


If operates all the more injuriously, because by Regulation 
XV. of 1816, S. 4, Clause lst, and by Act TIL of 1843, S. 1, 
no Special Appeal is admissible on the merits. The facts of 
the case ave to be assumed to be as stated in the Decree ; and 
an Appeal lies only where the decision appealed from “ is 
cet. octetant with eame law. ar usage having the force of 
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‘law, or some practice of the Courts, or shall involve some 
“question of law, usage, or practice, upon which there may 
‘be reasonable doubts.” 
Native Vleaders and The ignorance of the Native pleaders 
Judges. in the Subordinate Courts is a subject of 
deep importance ; as also is the character of the whole Native 
establishment of Principal Sudder Ameens, and Native judi- 
cial officers. If the European J udges have no training, neither 
have the Native; at least not any suchgas is worthy of the 
name: and some scheme ought to be devised for affording 
them also the means and opportunity of acquiring a know. 
ledge of the law of evidence, procedure, and general juris 
prudence, as well as of the Hindu and Mahomedan Law, and 
the Regulations, and Acts, under which justice is administered 
in the Mofussil. ‘ 
Indeed there is a noble opportunity for him who shall un- 
dertake the task of rearing up a really useful body of Native 
Pleaders and Judges, and preparing Text-books of Mofussil 
Law. Ifhe fitly perform his work, he may become the Story 
of India. ; 
The time seems to have arrived when 
the services of the Native Law Officets ati 
tached to the Courts may be beneficially dispensed with. 
Except in the Foujdaree Court, the Judge is obliged in 
every criminal case to receive the ‘ Fut- 
wah’ or decision of his Mahomedan Law 
Officer, before he pronounces his own. Little weight is, I 
believe, attached to it in practice: and however politic it 
might have been at our first possession of this Country, some- 
what to humour the vanity of the late rulers, no such motive 


Law Officers. 


Tatwahs, 


any longer*exists; it is a blemish in the administration of - 


English justice, that even the form of bowing to the Mahome- 
dan Law should be continued. The substance has long since 
gone; why does the shadow linger? The Mahomedan Law 
Officer sits as a sort of agsistant with the Sessions Judge at all 
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Mahomedan Law of Criminal trials—and inasmuch as the Ma- 

viene: homedan Law of Evidence prevailed when 
we first obtained dominion in India, the fiction of deciding 
by that law is still kept up, although it is notorious, as Mr. 
Arbuthnot remarks in the introduction to his work above 
quoted, that the English Law of Evidence is now, with some 
few exceptions of no great importance, the guide and rule 
of the Courts. Now inasmuch as that Law clashes with the 
Mahomedan Law in nany points, and as we have not hitherto 
had sufficient resolution entirely to shake off the thrall of the 
latter, the Legislature has devised a compromise between the 
pretensions of the two Laws, by the following notable pro- 
yision.* 

It consists in allowing the Judge to 
“ put a further question”—Thus:— 


The Mahomedan Law excludes, for instance, the evidence of 
women. 


Further question. 


Suppose then that a woman is produced as a witness. 
The Mahomedan Law Officer objects that her evidence is gpt 
receivable, because she is a woman—whereupon the Judge is 
authorized to put the further question, “ but suppose she were 
aman?” ‘Oh! then her testimony would be good’—~where- 
upon the Judge admits the evidence. Again, in almost all 
cases by the Law of England, one witness is sufficient to prove 
the fact. The Mahomedan Law requires three witnesses 
to prove adultery. Now as that crime is not usually perpe- 
trated with such publicity, let us suppose one witness produc- 
ed who swears point blank to the fact. The Mufti says the 
crime is not proved. The Judge ‘puts the further question’— 
but suppose this witness were three witnesses? ‘oh! then it 
would be proved’—whereupon the Judge decides that it is 
proved.t 





“Reg. 1. of 1826, Sce, 8 and Reg, VI. of 1829. 
{ IT bave given the substance, not the exact form of this Proceeding. 
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Now when we have arrived at such a state of things as this, 
I apprehend that few people will have much difficulty in 
coming to the conclusion that this ‘fiction’ should be abo- 
lished altogether. So with respect to the Hindu Pundits. 
They are literally worthless incumbrances. I believe there 
oe is no point—no contradiction—which 
Pundit cannot produce authority for from 
one or other of the Hindu Law commenta- 
tors. In case No. XI. of 1849, reported 
page 234 of the S. A. Reports for 1851, 
a question of Hindu Law was put to the 
two Pundits. They gave their respective answers, citing 
their respective authorities. In para. 17, the Sudder remark— 


No. XI. of 1849, 


Vol. 3,5. Rep. p. 234. 


“The foregoing decisions being in direct opposition to each other, 
“and that of the senior Pundit being contrary to one he had given 
« formerly in the same auit, when pending before the Civil Judge, the 
“following question waa put to that officer.” 


(Asking him to explain). A stronger instance can scarcely 
be conceived; and I believe the same result might be arrived at 
on any given point of Hindu Law. Again; they quote from 
allsorts of Authorities; citing the Dya Baga (which prevails in 
Bengal) to prove propositions diametrically opposed to the 
Metachsyra, which is the Code obtaining in Madras. I firmly 
believe that our English text writers, Colebrook, Strange, 
Macnaghten, together with such precedents as already exist, 
are amply sufficient authorities upon the Hindu Law, and 
that the Pundits may very advantageously make their exit 
with the Muftis. : 


Character of Native OF Lastly, two other evils of the gréatest 

Hehe 'S magnitude, co-extensive with the whole sur- 
face of our dominions, are the fearful corruption in the Native 
Officers, and the degraded character of the people at large. 
True it is that no mere Legislative enactment can alter this 
state of things. It must be the result of patient years of edu- 
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cation, and moral influence; yet it does not become me to 
a Oise pass over altogether in silence so crying an 
enormity, connected as it is with the sub- 
ject before me. : 

I have no hesitation in stating my opi- 
nion, and I believe those who are most fa- 
miliar with the Natives will bear me out, 
that the general rule of office is impurity. 
—Office is the badge of corruption, and the instrument of ex- 
tortion, from him who sells his Futwah for thousands of Ru- 
pees, down to the village Peon who levies contributions in 
humble copper, as the price of his favour, or his silence, 

The eagerness with which even the pettiest place is sought 
after—the price which is often paid for Office of the most 
trumpery nature, shows that the bait which attracts so mapy, 
is not the mere pay, which is trifling, but the opportunity 
which place offers for unlimited exaction. 

I have myself seen as many as a hundred able-bodied men, 
drawn up in line, like a company of Soldiers, before a Col- 
lector’s door, candidates for the vacant berth of a discharged 
Peon, whose pay is perhaps 5 Rupees a month; but whose 
place is in reality, worth a vast deal more, according to its 
owner’s capacity of swallow. 

‘The most commonplace order of every day life cannot be 
given without affording occasion for bribery and extortion. 
1 must be pardoned if I give an anecdote in point, if it only 
serve somewhat to enliven these pages. During last Sum- 
mer, when I was away some 400 miles from the Presidency, 
the gentleman with whom I was residing, sent a Peon (to 
whoni an Officer on detachment added two Sepoys) to enquire 
at avillage at some distance, if there were any hog in’ the neigh- 
bourhood, as we intended to try a little diversion with our 
spears. The envoys returned, reporting that there were none. 
Some few days after the villagers sent in a complaint which 
was still under investigation when [came away. They re- 


Pleaders. 


Police. 
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presented that the three worthies had arrived at their village 
carly one morning: sent for the headmen, and representing 
that the “gentlemen” were coming there to hunt, told them 
that it would be their ruin ; that theiy crops would be ridden 
down; that they would have to find provisions for a camp 
of several hundred followers ; and that the only way to es 
cape was to give the narrators a consideration—‘ bucksheesh’ 
for which they would return, and tell the gentlemen there 
were no pig there, so that the devastation which threatened 
them, would be shifted to some other village. The elders 
consulted and consented; money was given: the officials 
then asked for food, and made themselves jolly until the even- 
ing; when they sent a further modest request to the headmen 
to furnish them with three women, not ‘ common women,’ 
but ‘ respectable women of good caste,’ This excited some com- 
motion, and was ultimately refused, with a threat of report 
ing the whole circumstance to the Collector. Upon this 
the worthies drew in their horns, and having got their pock- 
_ots and their bellies full, returned at their leisure to report 
to their employers that there were no pig in that village— 
a case this, as it was remarked at the time, going even be- 
yond the old Border custom ; for the good freebooters of for- 
mer days confined themselves to black mail, whereas this was 
an attempt to levy * black female.’ 


With respect to the people at large; 
they are utterly degraded ; inconceivably 
so: to an extent of which those “ gentlemen of England who 
live at home at ease” can form no idea, Lying is no disgrace to 
them, it is more than their habit ; it has become their second 
nature: forgery, perjury and subornation of perjury are the 
common Weapons on both sides in a contested suit. The 
Judge here starts from a diametrically opposite point to that 
from which he does in England. The probability here is that 
the witness is the witness, not of truth, but of falsehood ; an 
oath, unless indeed it bgon the cow’s tail, is of no. effect ; the 


The People. 
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swenrer comes to give his evidence according to hisbribe. Whole 
scenes are got up and rehearsed before hand, when each wit- 
ness takes his part ; the dying‘man is placed upon his couch, the 
friends are gathered ropnd ; the will is prepared, read out, 
executed, attested ; the closest attention is paid to form, with 
a truly awful mockery ; and then the parties come into Court, 
where they act the farce with life-like veracity. Love of litiga- 
tion, and love of reyengé are two of the strongest among. 
Native passions : and when they have such means and tools 
ready at hand, and are utterly unscrupulous in their use, 
what wonder that our Courts are daily prostituted, and made 
against their will to pander to these abominable vices? Who 
can be surprized at hearing a judgment commence as it not. 
unfrequently does : by 

“ ‘This is one of thoae cases of conflicting testimony, unfortunately 4 
* only too common. There must be perjury on one side, probably on 
“oth. The witnesses for the plaintiff and defendant are alike un- 
“ worthy of credit, Several of the documents of both parties appear 
“ to us evident forgeries, and we are unhappily left in a position in. 
« which we are forced almost to guess at the truth. Our decision may 
« possibly be erroneous, but we can only, in such a state of things 
“be guided by what appear to us to be the probabilities of the case, 
“ collectingthem from our knowledge of what would be ordinarily the 
“conduct of parties placed in a sintilar possession to those before the 
“ Court.” 


I have myself more than once heard a judgment commence 
in this way. Sir Henry Pottinger in a Minute on Education 
under date the 1st November 1852 makes the following re- 
marks, para. 23: 

“ Ho does not intend to deny but that there may be occasional 
« bright exceptions; but he is of opinion that whatevey syatem of 
« Education may be enforced hereafter, its chief aim ought to be 
“ directed to moral improvement, combined with extirpating the 
foul vices of untruthfulness and dishonesty, which are hardly now 
“ held by the great masses to be « reflection, unless discovered.” 


A few days since a novel view of the obligation of a mem>” 
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ber of ITindu society was afforded in the Supreme Court by a 
worthy who conducted his case in person, and who ordina- 
rily gained his livelihood as a ‘ Lawyer's Dubash,’ a Trade whose 
quality has been previously explained, He cross-examined 
the Plaintiff, who claimed his house, With considerable ability ; 
and elicited from him, that Defendant's ancestors, who had oc- 
cupied the house for a lotig séries of years, had some time 
since troubled him, by instituting an enquiry against him in 
the late Pauper Office, about this very property; that the case 
had been dismissed ; that he nevertheless allowed the parties 
to continue in the occupation of the premises*without paying 
any rent, as they were poor, and begged at his knees for.this 
indulgence ; and that he did not obtain from them at that 


‘time, or indeed at all, any written acknowledgment of his ti- 


tle. “What” burst out the Dubash, in a state of great ex- 
citement, “ do you wish the Court to believe that after my 
“ancestors had brought you before the Pauper Office, you 
“acted in this way?—was it not your duty to have spent 
“15,000 Rupees in ruining them?” A piece of morality ~ 
which I have no doubt the Dubash enunciated in the most * 
perfect good faith, and without one touch of irony. 


But this subject is far too serious to jest upon. It does 
not come within the scope of these pages to notice it further, 
or to suggest a remedy—though it may possibly be found 
that the only hope rests in a systematic and sound scheme of 
Education. 

It remains for me to say a few words 
upon the Supreme Court; because its pre- 
sent state and future prospets are closely connected with the 


Supreme Court. 


_vemedy which I am about to venture to suggest for the present 


mal-administration of Justice. 


Many years have now elapsed since the 
Right Honorable Thomas Babington Ma- 
cauley uttered his celebrated sneer that the Madras Su- 
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preme Court had already “fulfilled its mission,” meaning 
thereby, that the population was ruined, beggared, prostrat- 
cd by its operation. The saying waa pithy and pointed ; and, 
as often happens in such cases, has been frequently quoted ; 
and has received, without hesitation, the readiest assent. 
‘The answer to it is, simply, that it is not true; or rather 
perhaps that there is a great deal truth in it, though of a 
directly opposite character to that which its author intend- 
ed it to convey. I am no apologist or defender of the Su- 
preme Court ; let there be no mistake upon that point. Iam 
no stickler for class or exclusive interests, even when they hap- 
pen to be my own. I conceive that every abolition of unne- 
cessary forms, or obsolete fictions, isan improvement: that 
every measure which brings speedy and cheap justice home 
to the very doors of the people at large, ought to become 
Law; and be, as effectually as possible, car- 
ried into execution: though I must at the 
same time be permitted to entertain and express my doubts 
whether the means, now so much in vogue, are the wisest or 
best adapted for that end; whether the real remedy does not, af. 
ter all, consist in sweeping away from the Supreme Courts all 
the abuses, fictions, technicalities, which, originating and 
growing up with a system now obsolete, have had their day, 
and are no longer adapted to the wants of a totally altered 
state of society; and in rendering the old Courts, as ac- 
cessible, as speedy, and as cheap, as those of a lower qua- 
lity; rather than in erecting new Courts, to be presided over by 
Judges of an inferior calibre, and handing over the practice 
in them to a lower grade and order of Adyorates—and I will 
not refrain from expressing my fears, that there is in the pre- 
sent system the deep laid germ of an evil, which will only be 
witnessed in its full growth in the next generation, when it 
shall have destroyed that high, honourable Profession, to 
which 1 feel it a privilege to belong ; and there shall no longer 
remain ranks, whence to recruit the breaches which Time must,- 
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sooner or later, make in that phalanx of English Judges, 
whose long uninterrupted succession has given to the Ad- 
ministration of Justice all its purity, its dignity, and its au- 
thority. But, 


Aaprdéta Eyovtes Badwdeovew adAqrhors 


I believe yet in the deatiny of the*Bar: and that after the 
furor of satisfaction has passed over ; when the present system 
shall have lost its first gloss of novelty; the strong common 
sense of the English People will revert somewhat to the old 
Courts of Judicature, provided that they are made accessible, 
cheap, and speedy : and that the anomaly of a practical disting- 
tion between Law andEquity being abolished, they are put much 
upon the footing of the Courts which now preside in America. 
‘The fashions of one Age become the fardels of the next: and 


although we are so tied and bound by the chain of habit, that. 


we possibly may never shake off our prejudices, the time is pro- 
bably not far distant, when Posterity will look, as an abuse, 
upon that division of Law and Equity, which our ancestors cone 
sidered the very perfection of human wisdom; and the story, 
that formerly might be seen the spectacle of two sets of Courts 
sitting side by side in Westminster Hall, administering the 
Law upon totally different principles, will be pointed to with 
astonishment, even if it does not tax belief.# 


Madras: its present To return: it may be true that the great 

a wealth of several important families has in 
early times been swallowed up by the Supreme Court: but 
so far from its having destroyed the well-being of the people at 








* Such an opinion may probably startle the majority of the Profession in Eng- 
land, where notonly are the Courts of Law and Equity distinct, but the division 
of lubour is effried still farther by distinct branches in each Court ; but practice 
hefove any of the Queen’s polyedrous Courts in India or the Colonies, where every 
Barrister is Equity Draftsman, Special Pleader, Chamber Counsel, Advocate on all 
‘sides’ of onc and the same Court, the anomaly of the distinction between Law 
and Equity, und the comparative facility with which the two might be made to 
coalesce, do strike the mind very forcihJy. 

° 
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large, I believe that there never was so much wealth in Black 
‘Town as at this present time. Petty Native Shopkeepers have. 
everywhere sprung up, in the closest imitation of the European 
retail, Auction, and Commission dealers; establishments are 
now conducted by Hindus, wherein the customer meets with 
as much intelligence, ayd civility, and articles of just as good a 
quality, as in those kept by Europeans: nay, Houses of Agency, 
carrying on large export and import traffic, have opened as 
competitors with the old established English Firms. Wealth 
may not be so concentrated as formerly in a few powerful fa- 
milies, but it is certainly far mare widely and equally diffused. 
Altogether, such a state prevails iq Madras, as can be pointed 
out in no other town throughout the whole Presidency ; and it 
is the most conclusive and satisfactory proof, that the people feel 
that they are living under a Law, which, when properly admi- 
nistered, renders their property secure. 


A similar state of prosperity could not have grown up un- 
der the present administration of Mofussil Law: not but that” 
the Queen’s Court has occasionally enforced the technicalities 
of English Practice in a manner totally unsuited to the state 
of Native Society—It has suffered in its credit accordingly. If 
the Supreme Court has now but little to do, assuredly it is not 
because it has left none to ruiw, The true causes of ita lack 
of business lie elsewhere. 


It would be idle to attempt to conceal that at the present time 
the Supreme Court has little to occupy iton the Civil aide, and 
that if the Small Cause Court jurisdiction is extended, as it 
is proposed, to 1,000 Rupees, it will have still less ; probably 
nothing, or next to nothing. . 


e 
The causes of the present state of things 
- appear to me to be principally three. In 
the first place, for the first seven years out of the ten which I 
have now practised in India, Jydges unfortunately favoured 


Special Denurrers, 
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«Special Demurrers.’ If these were an evil in England, it may 
be easily conceived how infinitely more so they were in In- 
dia. ‘Let any of my readers suppose Ramasawmy to sue Ram 
Doss, on his promissory note for 400 Rupees, to which the 
latter has no defence on the merits, 


Both parties attend in Court when‘ they understand their 
case is to come on: they ‘sit listening ‘from morn to dewy 
eve, a Summer day,’ in silent admiration to their Counsels ar- 
guments, although they do not understand a single word of 
the language in which those arguments are uttered ; and at the 
close, the Plaintiff betakes himself tohis Attorney's Office, where 
some such speech as this is interpreted to him. 


“Tell him” says the Attorney to his Interpreter, “that his case 
“ has been heard upon special demurrer—I’m afraid I cannot exact: 
“ly make him understand what that is—but the case has been argu- 
‘‘ ed by two counsel on each side ; very ably argued, the judge said : 
“but asthe pleader had unluckily left out the word “ said” in the 
“ pluint, judgment has been given against him,—or liberty has been 
“ given to amend on payment of costs, which willcome to about 500 
“ Rupees!” 


The result of this, often repeated, would naturally make 


Blacky shy of Law. A better state of things has succeeded, 
but too late: the mischief has been already done. 


The next cause is the passing of the pre- 
sent Insolvent Act; which has nearly de- 
stroyed credit, and, for a time, almost paralyzed the operations of 
trade, of which credit is said to be the soul. 


Insolvent Acts, 


Before any Insolvent Act was passed for this Country, men 
who went to Jail, paid their debts. But as soon as it was 
found that by lying in Jail for 21 days, a man could claim 
to be freed from his liabilities, many took advantage of this, 
though the majority still paid. Passing through the In- 
solvent Court is not the slightest slur upon the generality of 
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Natives—indeed if an Insolvent succeed in entirely baffling 
all enquiry into his means, successfully masks his proper 
ty, and unblushingly swears that he is not worth a doody in 
the world ; he returns to the bosom of his family, and the circle 
of his friends, with a little increased eclat, as being a very 
clever fellow. Native families being ‘ undivided,’ all members 
living together in one house, ané@ having common rights, it 
becomes next to impossible to trace out individual property. 
Deeds are registered in other members’ name: jewels belong 
to cousins’ wives ; houses are merely occupied in tenancy, and 
so forth ; friends sit grinning by, while the investigation is going 
on, and the Insolvent and his relations are baffling Judge and 
Counsel, and however startling it may sound to English ears, 
it is notorious here, that whilst little is ever given up or dis- 
covered for the benefit of creditors, the debtor walks forth in 
just as comfortable circumstances as before his Insolvency ; 
the only difference being, that his property is all in ‘ trust’ ; of 
which there have occasionally been brought to light some very 
laughable breaches. 


But there was still a large class who call themselves ‘ res- 
pectable,’ the wealthier and higher castes, to whom going to 
Jail even for 21 days was a discomfort, if not a disgrace ; a 
benevolent Legislature has thought proper to provide for their 
wants ; for by the last Insolvent Act, it is not necessary for a 
man to go to Jail at all, to entitle him to the benefit of.the Act. 
The Jail is accordingly comparatively empty: but the number 
of Insolvents, and the work in the Chief Clerk’s Office have 
wonderfully increased, and a practice has now sprung up, un- 
der which the candidate for irresponsibility puts up ‘ rails’ in 
front of his door, prepares his schedule comfortably at home, 
files his Petition, and obtain his ‘ interim order’ until the : 
day appointed for hearing, when the solemn farce of an in- 
vestigation is gone through ; an adjudication is pronounced, 
and lo! the solution of what the fable in our younger days 
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taught us to look upon as the ne plus ultra of inpoosibility : 
—a blackamoor white-washed,* 


The import trade of Madras is carried 
on as follows. Firms in England consign 
their goods in large quatfifies to the English Houses: of 
Agency here: who either send them to the Shops for sale on 
Commission, or by Auction, or dispose ef them wholesale to 
large Native dealers for inland traffic. For transactions of 
the last nature each house employs a Dubash, who communi+ 
cates between the vendor and purchaser, receiving a commis. 
sion on the amount of sale effected through his agency. He 
is however himself personally responsible to his employer for , 
the proceeds of the sale: he is always a man of considerable 
wealth, and gives heavy security to the firm that employs him. 

How timid such a state of things, as is detailed under the 
working of the present Insolvent Court, must make these par- 
tics, mercantile men will easily understand: the same distrust 
operates everywhere, from the highest to the lowest dealer, — 
and I believe the Act has very seriously shackled mercantile 
transactions. Certainly if the Legislature’s object was to de- 
stroy credit, no better means could have been devised. The 
Tnsolvent Court also affords a compendious mode of discharg- 
ing a Solicitor’s bill: and the yesult upon the amount of Court 
practice has been disagreeably sensible. 


¢ By returns furnished me from the Offices of the Sheriff, and Chief Clerk of fhe 
Insolvent Court, the following facta appear, From 1806 to 8th March ieag, (when 
the first Insolvent Act came into operation) there were confined on the Debtors = 
of Hf. M. Jail 1,828 prisoners, 

There appear to have been no casualties, so that all these persons must have it 
their delits, after a longer or shorter period of incarceration. 

From 8th Margh 1829 to 22d August 1841, when the second Insolvent Aet came 
out, were confined in all, 587 persons: of whom 152 took the benefit of the Aot, 
The other 434 paid their debts. 

From 22d August 1848 up to the present time, only about four and a half years, 
there have heen confined in all, 120 persons. Of these only 24, Natives, have taken 
the benefit of the Act, but during this period there have been in all, 480 persons 
discharged under the Act ao that 356 have never been in prison at all, a full proof 
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» this of the truth of the text abovg. . 
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Again the abolition of the old Court of 
Requests,: whose jurisdiction went only to. 
200 Rupees in mere money demdnds,.and the erection of anew: 
Court of Small Causes, with a jutisdiction of 500 Rupees, over 
all classes of actions (except libeF® tipon the plan of the Eng- 
lish County Courts, has taken away necessarily alarge amount 


of business from the Supreme Court, and the measure 
‘ Comes me cranking in 
And cuts into me from the best of all my land. 
A huge half moon, a monstrous cantle out,’ 


True it is the Judges of the Supreme Court under a clause 
to that effect provided in the Statute, still keep their Court 
open for the trial ofall such cases above 100 Rupees, as Suitors 
may choose to bring before them, rather than the J udges of 
the Small Cause Court: though it is inconceivable how they 
can fail to perceive the fact, that they have thereby done little 
more than give rise, as I heard an Attorney tell one of their 
Lordships in open Court a fortnight since, to a new trade in 
Madras —that of ‘ offering the head,’ prize-fighter fashion, in 
the public streets, to be hit at; for nearly a third of the cases 
they try are for petty assaults, through which a decent liveli« 
hood may now be picked up in the shape of damages by an 
able bodied man, who does not care for punishment,’ or re- 
gard his personal beauty.* 

It is now proposed to increase the jurisdiction of the Small 
Cause Courts to 1,000 Rupees. In Calcutta, and possibly in 
Bombay, where there is plenty to do, such a measure would 
be a relief to the Supreme Courts: here, where mercantile 
affairs are of a comparatively limited nature, it must leave the 
Supreme Court with empty hands. 

Whether the introduction of the Com, 
mon Law Procedure Act, short as it falls 
of the changes proposed of Sir Lawrence Peel's previous 
"+ Vrom October 1851 when the Court determined to tke oaase above 100 Rupees 
up to 6th October 1862, the number of actions brought was 390, of which 112 were 
for Trespuss und Assault, cs : ee a 


Small Cause Court. 


CL. Procedure Act. 
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draft, would not be a more prudent measure, it is not for mo! 
to decide. This I am certain of; that the whole Civil Servive 
detests the Supreme Court, and weuld gladly see it abolished ; 
and believing that the Gover ; is jealous of it, as an fim 
perium in imperio,’ distast@®aLenongh to"an otherwise abso 
lute rule, their poliey is by all means to take away its busl- 
ness: and then the cry will appear natural enough: .“ Behold, 
“a Court kept up at an enormous expense: English Judges 
“with literally nothing to do; an Establishtnent utterly tuse- 
“ less, and practically defuxct, It has ‘ fulfilled iter mission’— 
“away with it, away with it!” 4 

"TL hope myself never to see that day arrive. I trast Her 
Majesty will always continue to have representatives in. the 
highest judgment seats of British India, and,-be hereelf,: 
through them, vicariously present, presiding over the due ad- 
ministration of justice ; though I admit ¢hiat. large salizics. 

‘und retiring pensions are not to be given without an.equivar 
Jent in the shape of labour ; pnd if the former employments of 
the Queen's Judges are taken away from them,, it will be He- 
cessary to find something elee for them to do; nor need ; we @0 
far to search for that ‘something,’ which is —, Tend ., ae 
hand, as I shall presently show. . Fa 


It has been necessary for me to enter thos’ a length: ‘ 
the present position of the Supreme Court; but T must eur : 
estly entreat, that the attention of my readers may not bd 
thereby diverted from the main scope and object. ‘of this: 
Essay: which is to show the present state of the administra. 
tion of Justice in the Company’s, not the Queen’s Courts: ‘That 
is the crying evil which it is my purpose to expose; and be- 
fore proceeding further, I must ask my renders to pause: to 
earry back their recollection to my former observations upon, 
that topic, and each for himself. to refleet upon the facts 
which have been laid before him ; and this being done ; I would 
fearlessly ask, if I have not disclosed to them an enormous 
abuse. of the very existe&ce of which they had: previously no’ 

Fs 









106 - 


conception nor idea—or, if they think that I have not establish- 
cd a case calling for an immediatg Legislative remedy, whether 
T have not laid open such a state of facts, as demands the seri- 
ous consideration of all reflecting men, benevolently disposed 
towards the masses of India; and whether further investiga- 
tion and inquiry are not absolutely necessary, before it is der. 
termined to allow things to remain in their present anoma- 
lous position ? : isd 
Surely such aff administration of Justice, as is shown by 
the Sudder and Foujdaree Reports, to exist throughout the 
length and breadth of this Presidency, must at least * give us 
pause’: and if further investigation is determined upon, I 
for one have no fear of the ultimate result, oes 


I come now toa portion of my subject 
which I confess I approach with much less 
of confidence, and more of hesitation and embarrassment: I 
mean the suggestion of a remedy. Hitherto I have had to 
deal with facts; now I enter ingy the regions of speculation 
and opinion. ; ae 

It is always far easier to find fault with an existing system, 
than to devise a better in its place; and in this particular 
instance, there are peculiar difficulties in the way of any such 
attempt. ‘The very great differences which exist between the 
practice of the English Courts and those of the Mofussil; the 
caution which is necessary in trenching upon the customs 
and usages of the Natives; the want of experience in Mofussil 
practice and procedure, under which, one, not in the Civil Sers 
vice, must necessarily labour ; the knowledge that there exists 
great conflict of opinion among men very capable of judging 
upon'the point ; a feeling that it is almost presumption in an 
individual to point out what ought perhaps rathet to-be the 
result of mature Legislative deliberation ; a sense of my ‘own 
incapacity for so great and important a labour; all this op- 
presses and weighs me down at the. very outset: nevertheless 
as the subject has been with me ope of steady, continuous, 
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protracted meditation and reflection; as I am on the spot, 
viewing the whole matter frem a point whence others probably: 
have not ubserved it ; I will venture to make public the cons 
clusions at which I have arrived; not enunciating them in 
any dogmatic spirit, as propositions which will not admit of 
dispute ; nor putting them forth as novelties, the merit of 
whose discovery rests with me; but throwing them out as 
mere matter of suggestion, for the better consideration of those 
who are far more qualified thanI can be { judge of them, 
with a view to court and cause further investigation ; de- 
precating criticism ; not affecting to pretend that the details 
are complete; or attempting anything more than a mere 
hasty outline; but at the same time, vindicating to myself a 
patient hearing, and professing my individual conviction in the 
expediency and practicability of my plan. 


There has been great conflict of opinion 
as to the best or proper remedy among 
those who admit the inefficiency of the present system of ad. 
ministration of justice in India. 


Conflict of opinion, 


Some propose that Barriaters should 
preside over the Mofugsil Courts. I cone ‘ 
fess I think the remedy might prove worse than the disense., me 


Barristers, Judges. 


There would be great danger of a constant clashing be» 
tween such officers and a jealous Civil Service : the introduction 
of technicalities, which might possibly enough follow, would 
of itself be a great evil: the change would be very abrupt: and: 
I believe that a thorough practical knowledge of the lan- 
guages of the mixed people of this Presidency, and an. inti- 
mate acquaiatance with the habits, manners, and customs of 
the Natives, only to be acquired by long residence among 
them, and through their constant intercourse ; together witha 
practical intimacy with the minute details and working of the , 
whole Revenue system, are indispensably necessary in any one | 
who isefficiently to discharge the duties of a. Mofusail Judge, 4 ? 
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mere knowledge of the substantive Jaw, of the law of evidence ; | 
and a familiarity with the ordinary routine of business, is by no 
means sufficient—essential as such acquirements undoubt- 
edly are; and certainly as we might expect to find them. in 
Judges taken from the English Bar. But, for the reasons I 
have above stated, it appears to me that the propriety of such 
a measure is, to say the least, very doubtful: it would certainly 
be very distasteful to the Civil Service ; nor above all do I think 
it is in any way fecessary. 


Wider base of the Civil. Another suggestion has been to throw 
Bervices open, more widely, access to the Civil Ser- ’ 
vice: to make the entrance to its ranks depend leas upon pa- 
tronage and connections; and more upon merit and talent—— 
but for my own part, such a scheme strikes me as utterly pow- 
erless'to effect any beneficial change in the present order of 
things. You might send all the young talents of England 
here; ship loads of mute inglorious Miltons, untried Bacons, 
embryo Shakespears : and still meditative Newtons, but un. 
less something more were done; although we might have very 
. good philosophical Essays, or extraordinary Epics and Plays 
by the bushel, yet so far as the administration of justice is con- 
cerned, things would proceed much as they dojnow. ; 


T have lived for many years in familiar 
intercourse with very many members’ of 
the Civil Service, old and young; and am acquainted «with 
most of them ; and I have ever found them in point of abilities 
and acquirements much the same as other men in average 
society, with here and there a really superior man. As a body, 
they are honorable, honest, benevolent, intelligert, ‘laborious, 
high-spirited English gentlemen: and although throwing she 
entry into their ranks open to talent and merit, might 4 -pffer 
a very convenient start to many young men in: Englend, 
who can find no room for employment on‘ that over crowds 
ed stage, where all the liberal professions are already overe 
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stocked, I do not think that uch a measure could in-any way 
enhance the respectability of the Service. ba $e 

No—the evil les not in the men, butin the 
system. Emphatically, there it is rooted’; 
and thither we must descend, if we are to pluck it out. 6°" 


Neal root of evil. 


This is probably the only civilized country in the world, or 
more properly speaking, country presided over by civilized 
men, where it is thought no special training is necessary to 
qualify a man for a due discharge of judicial duties. 


Ican by no means admit that the Subordinate Judgeship 
affords any such training—for although it is true that. part 
of the duty of the Subordinate Judge consists in: looking 
through the criminal cases which the Sessions Judge has to 
try, and, as it were, performing the functions of a grand j jury; 
he is, nevertheless from the outset of his career, @ judge ; 
and one of vezy. considerable importance; for although he 
has an origing in practice, he exercises little else then an 
appellate jurisdiction : and though he may perhaps gain a Ite 
tle experience during his incumbency of the Subordinate 
Judgeship, and before he is promoted to the superior grade; 
still it is gained at the expense of the unfortunate suitors; 
as Mr. Cameron has happily put it, hé exhibits “ the une. 
“geemly spectacle of a Judge learning to adjudicate well () 
“ the rights of the great and opulent, by adjudicating well or: 
“ all the rights of the vulgar.” His career commences with an 
appellate jurisdiction of considerable magnitude, without his. 
having any previous training whatsoever! ‘ 

Tt has been supposed -by some, among 
the number Lord Auckland and Mr,:Bird: 
that the Magisterial duties which every Civil Servant, even. in’ 
the Revenue department, must perform, necessarily give him 
a certain degree of proficiency in the method. of jndjcial in-. 
vestigation and decision, Nothing can be more fallacious, 
Upon this topic hear the Madras Civilisn, whose recent pare’ 
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phiet | have above quoted. It affords an answer, if not -more 
complete, at any rate less open to suspicion, than any emanat- 
ing from myself. He says—. : 

“* It might be supposed, and it is the general impression in India, that 
“in the Criminal department at all evente, the duties of the Magistra~ 
“ cy afford a good preparation for the functions of a Criminal Judge. 
“ Tt seems not unnatural to infer that aman who has passed several 
“years in adjudicating upon offences up to a certain limit, and, in his 
“ capacity of committing officer, in investigating and preparing for trial 
“ cases ofa more serious kind should after a time become well qualifi- 
“ed for discharging the funggions of the superior tribunal ; and yet it 
“ig in the criminal department, that, to judge from the printed reports, 
“ the deficiencies of training and the want of habits of accurate tnves- 
“ tigation ure most apparent.” 

But perhaps the Court of Directors’ own testimony is the 
most conclusive which can be adduced on the point. They 
say in their letter of the 8th February 1837, para. 25, pub. 
lished page 242 of “ the Circular Orders-of the Madras Board - 
of Revenue :” 

“ We have on several occasions had reason ¢o ldMent the unfitness so 
“ frequently displayed by Revenue Officers in dealing with evidence, or 
“ conducting any inguiry, in the nature of a judicial proceeding.” ; 

Certainly, if we may judge from the Masulipatam case herein 
before referred to, they have not improved since, 


Nor let the fatal error that Haileybury 
supplies the necessary education be any’ 
longer indulged in. Lord Brougham has drawn such a picture 
of that College, as might naturally enough result from a 
cursory visit to it on a show-day, and seem very plausible, 
addressed to an audience who had never been in India... He 
SAYS :— ; ; Sat uae Gad 

“ The young men at Haileybury, who go out as writers, ere quali- 
“ fied to exercise these responsible functions, by being carefully edu- 
“ cated at Haileybury by the most Jearned professors, among whom - 
“IT may mention Dr. Empson, the Professor of Law, and my excel- 
“lent friend Mr. Jones, the Professor of History and Political- Eco- 
“nomy. Here these young gentlemen, to the number of eighty or. 


Hailey bury. 
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* ninety, are being instructed in law, in history, in thé: Oriental 
“ guagea, and every thing that can fit them for the discharge of. their. 
“future duties. And this institution is a gratifying proof of the great 
“improvement effected during the last twenty-five years in the 
“ Judges of the East India Company’s possessions.” 





But the author of the pamphlet above referred to, himself 

a Haileybury man, and an Indian official, who has had ample 
means of testing the value of the legal education i impat 
that College, after quoting the above passage, proceeds § 
lows :— 






“To this position it is necessary to flacloe It cannot he: preven 
that during the last quarter of a century any considerable ‘insproved 
ment has taken place in the preparatory training of the Anglo Indian 
Judges. On the contrary, it has been proved by experience that.i 
consequence of the changes which during that period have 
effected in India in the constitution of the inferior tribunals, by 
more extensive employment as Judges in them of Natives ‘and other 
uncovenanted functionaries, the opportunities afforded to ti 
bers of the Civil Service, who under the present aystem’ al 

eligible (o the higher judicial offices, of acquiring the necessary qi 
fications, have been very considerably decreased. The institution. 
Haileybury has been in existence for the last forty years, and f 
very considerable portion of that period, the course, of instrncti 
embraced all the subjects now taught there. It has.of a 
lowed from the number of subjects studied, that the students : 
a certain degree of selection as to the studies to which they shall race 
especially devote their attention ; it having been found impracticabl 
or at all’events inexpedient, that a high or even a fair standard’ 
proficiency in all should be absolutely required. ‘l'o the majority of 
youthful students the study of law is by no means an attractive: ee; f 
and though perhaps of all others the one moat calculated to. tent ta. 
the efficiency of the future civilian, t¢ has been more generally ne- 
glected at Hajleybury than any other, and few young cividians arrive én 
India with more than the mereat smattering of legat knowledge.” 















I cannot profess myself to offer any opinion upon the work: 
ing, the wants, or the efficiency of the College of Haileybi Ys, 
as it is at present constituted and conducted. —~ 
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Tt is a remarkable fact that not one of the witnesses exa- 
mined before the Gommittees of the Houses of Lords and Com- 
mons, who have themselves been educated at Haileybury, and 
passed the better portion of their life in India—Mr. Bird, 
Sir George Clerk, Mr. Robertson, Sir Herbert Maddock, Mr. 
Millett—gives any information upon this subject. 


_ Mr. Mills and Mr. Melville, neither of whom has been in 
India, nor, I believe, educated at Haileybury, are the only 
gentlemen examined on this head. The former appears not 
very well disposed towards the Institution: the latter sup- 
ports it principally on account of the opportunity which it 
offers of acquiring a knowledge of the Oriental languages. 
Now it is curious that this is precisely the point upon which - 
the supporters of the College in India seem least disposed to. 
uphold it; and I believe that public. opinion, could it be 
collected, would be almost unanimously in favour of devoting 
the time at present pent at Haileybury in studying the 
' Oriental languages, to the acquisition of general substantive 
Knowledge; and ‘deferring the study of the languages of India 
until the arrival of the Civilian in: this country ; from a 
conviction, that generally speaking, very little really ‘useful 
knowledge of the tongues is imparted at Haileybury: and that 
atany rate the facilities for such learning are infinitely great- 
er here than at home. 


Another ground, incidentally alluded to by Mi. Millett, is 
that Haileybury produces young men better qualified for Ma- 
gisterial and Judicial duties than either of the Universities, 
‘This, though probably true in fact, amounts to nothing: for with 
the exception of lectures in Civil Law at Trinity Hall, neither 
Oxford nor Cambridge, so far as Iam aware, even ‘professes to. 
train up Undergraduates in the-study of the Law. What 
is the amount of the “ smattering” of Law loawnt at Hailey. 
bury, may be gathered from a perusel of the ‘pasmge. above 
quoted from the pamphlet on the Fugicial System of India, 
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A vague rambling idea pervades - the 
minds of the majority that a moderate ac- 
quaiutance with the Vernacular, and such a knowledge of Na- 
tive character, as a man picks up during his Revenue duties, 
are all that is requisite; and that ‘Common Sense’ (which 
wight gencrally be more truly read ‘uncommon nonsense’,) 
will do the rest! 


Common Sense. 


i - 2 tty 

'Irne it is that in the ordinary business of life we do not 
permit ‘common sense’ to cut off our leg, or even pull a tooth ; 
nor do we expect a shoemaker to make a decent slipper with- 
out serving an apprenticeship—but for the purpose of adjudi- 
cating on points of life and death, and settling nice questions 
of title, and so forth, upon which depends the safe enjoyment 
of property ~give a man a copy of the Regulations, and leave 
the rest to ‘common sense’ ! Knowledge of the Law is perfeat- 
ly unnecessury—indeed it is rather an incumbranceand a hin: 
drance than otherwise. We don’t want technicalities—Eng. 
lish Law is full of quibbles—has he not the Regulations, toge: 
ther with a copious index, which renders reference casy, and 
almost mechanical, after alittle habit ? Procedure will be learni 
with practice—and has he not the Circular Orders of: the 
Court of Appeal, few and far between, it is true ; but still all 
explanatory, as far as they go, of points of practice {and 
{hen as to evidence ; why let him receive everything that is of- 
fered, and give more or less weight to it, on perusal, according 
to the dictates of ‘ Common sense’ ; and if he is wrong—why 
there is an Appeal for the party imagining himself injured! _ 


Such is literally the system, and the reasoning on which 
it is ordinavily sought to be supported—the results + have 
been already sufficiently exhibited in these pages. If one 
ventures to hint that a practical and sound knowledge of the 
Law of Eyidence would save a vast deal of time; shorten the 
record, prevent the frightful repetition of litigation ; your an- 
tagonist does not see how thay would be the case ; if you pro- 
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ceed to point out that documents not receivable in evidence 
would be rejected, you are asked what is the use of that : the 
Judge weighs them—if you suggest that sheet after sheet of 
depositions are occupied with Hearsay—The reply is “* Hear- 
say ! who does not know what hearsay is ?” Though it would 
probably puzzle the gentleman to define it ; or if you are cruel 
enough to venture to ask for such information, the answer is, 
as it has been to me, a ludicrous misapplication of Lord George 
Gordon’s case; and if you should happen to produce one of the 
depositions in proof of your assertion, and proceed to point out 
a couple of consecutive pages or so of the merest hearsay, the 
answer is ‘ what a fool the Judge must be!’ 


Such are the arguments usually in vogue—though among 
the more reflecting portion of society the evil is admitted ; the 
necessity of some remedy is obvious; and the controversy of 
opinions continues solely about the best nature of that remedy. 

It has formed the subject of anxious dis 
Law Com. Reporta of ‘ i 5 
1898-42, laid before cussion before the Council of Bengal in 
Parliament 1843, 1438, and has been the subject of a special 
report of the Law Commission in 1842, the whole of which 
Papers have been presented to Parliament in 1843. 4 


> * 

Ishall refer copiously to these documents immediately. It 
will be observed that almost ell who take up the question, 
however diverse their suggestions of amelioration, admit 
the defect of the system. The discussion arose out of a 
note, under date the 18th April 1836, by the late Mr. Shake-. 
speare, calling for information from all the Presidencies, as to 
any rules which might exist for the training of Junior Civil 
Servants, from the time of their leaving College, until their 
amployment as Joint Magistrate or Sub-Collector., « 


This arose, no doubt, from fears which suggested themselves 
to his mind, as to the effect which the abolition of the office 
of Register must sooner or later, have upon the fitness of 
the Civil Service for judicial office. 


115 
Abolition of Registers It is to bé observed, that in Bengal the 
Oficuaa Hongnl: Office of Register to the Provincial Courts 
was abolished in 1821, and that of Registrar to the Zillah 
Courts in 1831-32, 
The effect of this measure was then beginning to be actual- 


ly felt; or at any rate to suggest itself to those who took an 
interest in the subject. 


aii: The Office of Register was discontinued 
in the Madras Presidency in 1843.* 

Now before proceeding to these Reports, 
I may at once briefly state my own view 
of the most efficacious remedy, in part, for the present state 
of things. ‘ 


Plan. 


Distinction of branches ‘It ig, first, to keep the Judicial Branch 
of yenvice: entirely distinct from that of the Revenue. 
Secondly, to have the young men well trained, in the law 
of evidence ; not by mere lectures; but by 
absolute class-teaching, and frequent strin- 
gent examinations, until they are really thorough masters of 
the subject; let them also have a fair knowledge of the general 
principles of Jurisprudence, the Conflict of Laws, and an ele- 
mentary acquaintance with the method of conducting civil 
and criminal trials; the examination and cross examination of 
witnesses; the usual grounds of objection to documentary 
evidence which arise during a trial; the way in which objec- 
tions are taken, supported, disposed of, allowed, or overruled ; 
the method of summing up, and the delivering of judgment. 


Preliminary Education. 


Re-institution of Regise Lastly, the immediate re-institution of 
cat as the Office of Register to each of the Zil- 
lah Courts, 


* Ty ‘Act VIL of 1843, the Courts of Circuit wero abolished, and the system 
put upon its recent footing. ‘The office of Register was not abolished by the Act; 
Lut no Registers were appointed to the New Courts. No Act therefore would be 
necessary to re-institute them. ‘The Government has only to nominate ene 
to the office, if suc he au measure should be deemed expedient. 
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The Hon'ble Mr.“Shakespeate: in a-Mic 


nute dated 3d May 1836, (page 486 of 
the Report) observes— 


Mr. Shakespeare. 


“TT regret to find from the answer from the Secretary to the Bengal 
Government, in the judicial department, that no rules have been laid 
down for the employment of the junior civil servants on their. firat 
entering upon the public service, ‘They are appointed assistants to 
the commissioners of revenue and circuit, to be employed, at the dis 
cretion of those officers, in any of the districte composing their res- 
pective divisions. 

“2d. Is it possible that no better means can be devised for training 
men to the judicial administration of the country than this P : 

‘3d. Te it possible that, under this couree of tuition, they can acquire 
any knowledge whatever even of the forms of judicial proceeding, still 
less any acquaintance with the general principles of Hindoo and 
Mahomedan law, and the regulations under which they must, at.no 
distant period, be called upon to administer justice to the people ? 


“4th. Defective as the system unquestionably. was, wnder which 
young men, almost immediately on their quitting college, were in-. 
trusted with the decision of civil suits, though small in amount, the 
present system, under which the judge will take his seat on the bench, 
utterly ignorant of the forms of pleading, of the rules of appeal, and 
of the constitution and powers of the courts below, which he is ex-— 
pected ¢o control, ia a hundred times worse. : 

Sth. In the early stage of our administration, an assistant was — 
divccted to aseiat the regiater in procuring all acts of the courts to be 
executed, and in translating and transcribing papers, and in arrang- 
ing and keeping the records of the courts. 


“6th. When promoted to the office of register, he was empowered 
to try and decide suits tothe amount of 200 rupees, which amount - 
of juristiction was afterwards increased to 500 rupees. If of sufficient 
experience and tried ability, he might have been promoted to the 
office of assistant judge, or subsequently, when that office was abolish- 
ed in 1814, he might have been specially empowered to decide suits 
equal in amount to those tried by the judge himself. : 

“7th. If from this grade he was appointed to the office of revenue 
collector, he obtained thereby an insight into the details of revenue 
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management, of great assistance to him in adjudicating: Bpon 
lative tenures of the landed. proprietors and fheir tenantry: { 
never could forget the instruction he had got during hiaj 
training, and he returned to that branch of the service (as 
generally the case) better qualified than before for the high offs of 
a judge. 

“8th. But how ia it now vt _Litersy in snaps: to the siete 
tion of civil justice, which I am particularly adverting to, he has no’ 
opportunity, ag far as I can see, of acquiring the slightest infirmé 
tion.” ‘ 














Mr. Pakenham. In the report of a Committee, held at 
Mr. MeNaghten. Simlah, of which Mr. Pakenham and i 
McNaghten were members, dated 24th May, and 28d 
1831, (page 487), we find as follows :— 


Para. 3d, “In all countries considerable time is occupied in loth: 
ing the principles of any liberal profession before an attempt We. madés 
at reducing them to practice, and thie bong after the ordinary period. 
of education has passed. We see no reason why the office of judge 
in this country, more arduous perhaps than in any other, should: 
alone be exempted from preliminary probation. The liberality of the: 
pay granted during the probatory interval cannot alter the nature of” 
the case. We should have thought that the preparation. of caseR, | b i 
collating or abstracting of papera, the taking of evidence, and: repoxte: 
ing on accounts, were appropriate occupations for a young. 

vant, and that if these duties can rgally be better performed by w 4 
and mohurrers receiving one-tenth of their pay, the advantages of 
superior education cannot be very conspicuous; neither do we think: 
that it by any means follows that the superior cannot derive reltef. 
from the employment of his subordinate without a transfer of a 
sibility. 

Para. 5th. “ We fully admit that the gallge who jae to tain dect- 
sion cannot be relieved from the duty of research and investigation; 
but it is by no*means evident to us that be might not derive most im- 
portant aid from the employment of a junior civil servant in the con= 
duct of ministerial duties. It does not follow that because this duty 
has been hitherto performed by the amlah, that it has been properly, 
impartially, and satisfactorily performed. Every thing is now. done 
by ill-paid and irresponsible indivjduals, gaye only the actual decision 
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or determination. We need not say how much the value of such de- 
cision or determination must ereye on the fidelity of the prelimina- 
ry procecdings. 

Para. Gth. ‘“ We are of opinion thet there is a great variety of 
duties in the Judicial Department in whi¢h the junior civil servants 
can be employed, independently of the decision of civil and criminal 
cases. We conceive that there are many ministerial duties, to aid 
in the performance of which their serviges would be most beneficial. 
The preparation of a case for decision is of itself a duty which would 
afford ample occupation to any junior servant attached to a civil court. 
It ia a duty which, thongh of especial importance, requires only at~ 
tention, integrity, and a competent knowledge of the native languages 
for its efficient performance. It isa duty, however, which is now of 
necessity loft entirely to the amlah, and by the abuse of which there 
can be no doubt of their reaping a most abundant harvest, to the de- 
triment of honest claimants and the general perversion of justice. 

Para. 7th.‘ We see no objaction to the junio? servants being en- 
trusted with the execution of decrees, or to their being employed in 
giving effect generally to all acte of the courts,” &c. 

It is true that Mr. Shakespeare says he has no wish to see 
the office of Register restored “ which in fact has become in- 
“compatible with the extensive powers with which it was 
“necessary to invest the Native judges.” 

Mr. Ewer, Judge of the Sudder of the 
North West Provinces, on the 10th June 
1836, minutes as follows :—(page 492). 


Mr. Rwer, 


‘+ ] would atrongly recommend the re-establishment of the office of 
register, or something of the same description. At present I know 
not whence the supply of experienced judicial officera of the higher 
rank is to come from, while at the same time the administration of 
justice is hourly acquiring more importance, both in the eyes of the 
government and of the public.” 

“During the last year we have seen several instances ‘of judges ap- 
pearing in that character for the first time, without the ‘slightest no- 
tion of the dutics they were called on to perform in their own court, 
and altogether unable to control the proceedings of their inferiors. 
On one occasion, indeed, the Sudder have had the disagreeable duty 
of reporting an acting judge unfit forthe office.” 
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Rudder C.of Now. And in a letter from Mr. Harrington, 
Provinces; the Officiating Registrar of the Court, we 
find as follows :— . 
“The court concur generally in the sentiments expressed in Mr. 
Ewer’s Minute: they apprehend that little doubt can be entertained 
that the abulition of the office in question, by doing away with the 
only school in which the junior servants of the Company had an op- 
portunity of making themselves acquainted with the judicial regula 
tions, and of acquiring an insight into the praotical duties and powert 
of the civil courts before they were called upon to exercise the more 
extensive and responsible functions of a zillah or city judge,, possess: 
ing under the system now in force original and appellate jurisdiction 
equal in extent to that which was vested in the late courts of appeal 
must tend materially to impair the efficiency of the judicial establish: 
ment, while, as remarked by Mr. Ewer, on the occurrence of ‘yacan: 
cies in that department, they must necessarily be filled up. by men 
who have had little or no judicial experience, and who may en 
culled upon for the first time to preside in g court, whose decisions in 
a large proportion of the cases that come before it are final, and nol 
open to appeal or reviaion by this court, or any other tribunal.” 
There is also a minute of Mr. Ross’, dated 10th Angust 
1836, (page 490) who disagrees with Mr. Shakespeare ir 
certain suggestions of his for the better employment of young 
Civilians’ time ; and proposes that the whole matter be re 
ferred to the Law Commission. yet he acknowledges that “ as 
“Mr. Shakespeare observes, they (the young Civilians) have 
“nothing to do with the administration of civil justice; and 
“ consequently they cannot acquire that practical knowledge 
‘of the business and proceedings of the Civil Courts, which 
“is requisite to qualify them for the office of a Civil Judge.” 


The Sudder Court of Bombay in a letter 
Sudder C, of Bombay. : : : ; 

° - dated 12th September 1837, express their 
opinions, thus— : 

Para. 17, “The defect under the existing eystem in the means of 
obtaining a jucicial education for the junior members af the adminis- 
tration by that excellent school, the trying of original suits, adverted 
to in the 24th to Slat paras. has, JL am directed to observe, more than 


120 


once incidentally presented itself to the attention of the judges. The 
subject involves topics of the highest importance inthe judicial sys- 
tem, and amongst these there appears to the judges a difficulty some- 
what hard to be reconciled, which arises from the distinction of au- 
thority in the European and Native branches. If to the former are to 
be confined the high grades in judicature of appellate jurisdiction, it 
will, the judges conceive, be obvious that correspondent qualifications 
must be possessed by these functionaries; and amongst these the 
court would assign, at nearty the top of the list, a practical knowledge 
of the character, habits, and customs of the people, the attaiament of 
which, however, appears to the judges to be hopeless, excepting by 
some such means asthe schooling above advested to. Upon the re- 
turn of tug absent judges, and when a full court can thereby be as- 
sempbled, the snbject will be brought on for consideration, with the 
able and judicious remarks Mr, Greenhill has offered, and the court 
will thereafter submit its sentiments to government.” 


Grnumissioncrs of &. And the Judicial Commissioner of the 

Mahratta Country. Southern Mahratta Country. writes on the . 
Ist of August 1837, as follows :— 

25. “Lhe spirit of legislation has been of late to employ Natives 
as judges, either for the sake of economy merely, or for their suppos- 
ed efficiency, reserving to the European civil servants the much more 
difficult and important office of judging on appeals, executing decrees, 
and of controlling the Native servants. These ore delicate and diffi- 
cult duties, requiring great practical knowledge of the detail of a 
court, and also an intimate acquaidtance with the habits of the peo- 
ple, their usages, and rales of conduct. I shall not allude in this 
place to the knowledge of the rational rules of evidence, of practice, 
of procedure, and of jurisprudence generally requisite for a’ judge to 
possess ; in short, I would say that something more ie required of a 
judge of appeal and control than common sense, and a merely atudied 
acquaintance with the Regulations, and that withont it, a man of taé 
lent even, is not likely to fill the judgment seat, at | fitet especially, with 
credit cither to himself or the government.” % 

26. « The operation, however, of our present Baguletions 3 ia fast 
bringing the judicial branch of the service to a condition which I can- 
not contemplate without anxiety. ‘Che juniors have no opportunities 
of learning ; they are partially employed in criminal cases only (and 
these necessarily of too serious a natureto be entrusted to a young 
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man on his first entrance on public employment), and probably have” 
little or no opportunity of gaining an insight into the business, of the. 
civil courts, they are at once ,raised to the bench, where they hava 
to sit in final judgment on the decrees of judges of far greater practi- 
cal knowledge and experience than themselves; and that-such a state 
of things would lead to a loss of public confidence, and to contempt © 
of the judicial administration, I think there is t6o much ground for 
apprehension. 


27. “The actual state of the judicial; branch of "the service seems 


io render an early and serious consideration of the subjécygpf im-: 
portance.” 


“On the other hand we have a leng, washy 
Minute of Lord Auckland’s—who objects 
generally to any early special training of young men—he 
doubts if a Judge in India can be pronounced as quayifed,-, 


Lord Auckland. 


‘‘ Who has not had considerable experience in revenve’ mat 
* and in the present business of the country ; and who has not been 
“in that contact with the people andin that familiarity with, thelr 
“ prejudices, habits, attachments, merits, and faults, which a con- 
“ nexion with their monied interest, an intimate knowledge of th 
Janded tenure, and the frequent view of their differences, ” 
“ from the yeserve and formality of a Court, seem best to promise,” 






To the truth of all of which a reagy concurrence may te 
given. It isan argument which must cogently weigh against, 
the introduction of English Barristers ; but does not militate. 
against teaching Judges a little Law. 


He then goes on to observe that the Collector isa Magis.” 
trate and criminal J udge; that he must pick up a good deal of” 
judicial knowledge in the course of his service ;. thinks the ° 
young men’s leisure may be profitably employed in learning 

’ judicial business, but doubts if they have any leisure to spare’ 
and refers the whole matter to the lav Commission. 





Mr. Wilberforce Bird follows on the tari 


Mz, Bird. 
side, ina Minute of the 27th July 1838. 
ey 
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He thinks making a mere boy, just out of College, a Judge, 
was an anomaly—that the abolition of the Registrarship was 
therefore wise ; and that it was proper to postpone the ap- 
pointment of young men to the judgment seat, until they had 
obtained more experience, He thinks that a knowledge of 
judicial forms and proceedings is not the only requisite for 
a judge; (who ever supposed it was ;) he should possess an 
intimate knowledge of the habits, &c. and then we have Lord 
Auckland repeated in other words. . 

He then quotes Lord Auckland, and continues : 

“ Moreover it is quite a mistake to suppose that a knowledge even 


“of judicial forms is not Lo be obtained in the offices of Magistrate and 
“ Collector.” 


“ Tlence it appears that while the necessary qualifications of a Civil 
“ Judge caunot be acquired without going through the office of a Col- 
“lector, the offices of Collector and Magistrate afford an excellent pre- 
“ naration for discharging the functions of a Civil Judge.” 

Ilow excellent a preparation they really afford, let these” 
pages testify! ‘he records of cases which I have freely 
quoted are the decisions of the very men who have had this 
“excellent preparation,” Observe especially the last crimi- 
nal case cited in the Appendix, which is thé decision of a gen- 
tleman who has had this “ excellent preparation,” and nothing. 
else, And it is to be refnembered that as the office of Regis- 
ter was only abolished in this Presidency in 1843, we are but 
at the beginning of the end; and if these judgments are the 
prdductions of gentlemen, some of whom had even the ad~ 
vantages which that school of training offered, what are we to 
expect when the present generation rises to the judicial bench? 

It has not escaped me, that this ie an ar- 
gument which may be turned -against me. 
It may be fairly asked, if the office of Register produced no bet- 
ter fruits than those which are before us, what i is the use of 
restoring it? 


I would restore it simply as an auspiliary 3 3 ‘the root of the 


Efficiency of Registers. 
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evil lies deeper still. Itis in the absence of any primary 
foundation in the principles of jurisprudence, and law of 
evidence, that it lies: formerly, even when a young man was 
a Register, he had to grope his way in partial darkness, ac- 
cording to the feeble light of his own reason—now, were he 
primarily instructed in the commonest rudiments of Law, the 
reinstitution of the Registrarship would afford him an admigable 
school for practice, and for the furtherance and perfection of his 
knowledge. Without this preparatory training, the reinsti- 
tution of the Office of Register would not, I am free to con- 
fess, be productive of much good. 


eight ean The main reason which appears to weigh 
gainst restor- 

ing Registrarsiips. with those who then considered the ques. 
tion, against the office of Register—I mean such of them as 
deemed any judicial training necessary—was, that as “larga 
jurisdiction had been given to the Native Officers, “the Rap 
gister would have nothing to do. ; 

I confess I cannot think so. I should be averse to making 
the office one of even a partially judicial character—at any 
rate, if it were necessary partly so to employ the Registers, it 
should not be at the commencement of their career. They 
should be purely ministerial officers, such as are attached to 
the Court of Sudder and Foujdaree Adawlut, where the¥e are 
no fewer than three, all of whose hands are fully occupied. 

I have no apprehension but that there would be plenty of 
work of a purely ministerial kind for them to discharge ; from 
which the Judge might be advantageously relieved, and 
which in point of fact he ought not to be called upon to per- 
form, Other duties might be attached to the office, were it 
necessary. I have asked the opinion of Civil and Session Judges 
well qualified to form an opinion upon the point; and I have 
never heard but one reply, namely that there would be age 
for the Register to do. 

It might-probably entail an increase of 


sie sates 
Question of Expense. 6 ondituce, a serious stumbling block in 
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the way, if the matter were left to the tender mercies of the : 
Indian Government: but if the evil be apparent, and the re- 
medy suggested appear likely to succeed, I apprehend that 
the English Legislature ought to step in, and take care, now 
that they have the opportunity for interference, to see that it 


is applied. 
President of Council of On the 13th August 1838, the Presi- 
Bengal. dent in Council agrees with Governor Ge- 


neral, but as no new arguments are offered, this Minute may 
be passed over without further notice. 

Here the matter appears ‘to have aleat: ; 
until Lord Ellenborough’s arrival in India, 
who, on the 4th April 1842, addressed a letter to the Law. 
Commission, the first topic of which was (p. 603.) 

“ The legal training in India of the Honorable Company's Civil 
“ Servants, destined for the judicial branch of that service,” 

This letter roused‘the Law Commission ; 
from whom, on the 4th of November—ver- 
bosa et grandis epistola venit—we have a repurt ef 163 pa. 
ragraphs, of which, though it is difficult to “understand 
why, those from 4 to 104 are taken up with a.“ concise 

* historical account of the several Judicial systems prevailing 
“at the three Presidencies of Bengal, Madras, and Bombay ; 
“ exhibiting their original character, and tracing them 
“ through their various modifications to their present state,” 
They then kindly add: “ This narrative occupies paras. 4 to 
* 104 of this address” : as if with the express view of enabling 
his Lordship to turn at once to the matter on which he want. ; 
ed information. 

HoWever, let us also get on to para. 105. They ‘subscribe to 
the policy of giving Natives a greater share in the administra- 
tion of justice ; but they say, (page 522, para. 106. ) 

“ Tn reducing it to practice an evil of a very serions nature haa 


“been incurred, which already has been extengively felt, and which,” 
“if not remedied, will greatly impais the giudicial administration, mse 


Lord Ellenborough. 


Law Commission. 


193 


This was written in 1842; yet here weare at the commence- 
ment of 1853, and nothing has-been done. 


They continue ; 

“ We allude to that which has attracted your Lordship’s atten- 
“ tion, the absence of all previous training in those, to whom as judges 
of first and local appeal, the Government must principally look for 
“the guidance and control of the Courts of primary juriediction. 
“ Al present thore is not a single situation in the civil branch of the 
« judicial department of Bengal open tb a covenanted servant before 
“ his elevation to the important office of Zillah Judge ; nor in Bom- 
“ bay do the Zillah or Assistant Judges exercise any original juris- 
“ diction before they are inveated with appellate jurisdiction.” 


This was written in 1842, when the office of Register still 
existed in Madras; but in 1843 the present Madras judicial 
system was established: and thenceforth, the remarks of the 
Law Commission have been just as applicable to this as to the 
other Presidencies. 


The Report then proceeds to suggest. a remedy. It thinks 
that the field of selection for the Civil service should be as 
widely extended as possible ; it points out the course of edu- 
cation which should be adopted in England, and immediately 
upon arrival in this country. The young Civilian, after 
acquiring a knowledge of two languages, should be attached to 
n Collector for three years, to the expiration of which the se- 
lection for the judicial department should be deferred, though: 
it recognizes the necessity of an ultimate line of distinction 
and demarcation between the two branches of the services ; 
and in order to secure this— 

“ ‘The emolyments of the judicial branch (para. 141) should be so 
“« adjusted, ag to render it on the whole the most lucrative branch of 
« the service.” : : 


And I would add, honourable. 


Tn paras. 124, 5, 6, the Commissioners make the following 
yery important and juditious-observations : 


126-* 


124, “It is chiefly at the beginning of hia career, and whilat. 
holding a subordinate situation, that the civil servant will nd time 
for the prosecution of general inquiries, and the greatest readiness on 
the part of the matives lo communicate their sentiments, The pos- 
session of superior office is at all times an obstacle to free commnni- 
cation with the people ; nor would we advocate in the higher judicial 
functionary that familiarity of intexnoures which would be useful and 
proper in the officers of revenue.” 


125. “To the acquisition of this description of knowledge t the 
revenue systems of Madras dnd Bombay are peculiarly favourable ; 
there, the annually recurring ryotwarry settlements require a constant 
and local intercourse between the revenue officers of government and 
the agricultural inhabitants, and the minute information respecting 
the interests of the different classes of the village communities, the 
various rights in land, and the instruments by which those rights are 
modified or transferred, neceasarily acquired in the course of suoh de- 
tailed arrangements, cannot but prove valuable to the future Judicial 
officer. ‘ fe, 

126. We would therefore fecorinend for hs jai. 
that the civil servants, on being reported qualified to take a part in 
public business, should be attached aa assistants to colleotors and ma- 
gistrates for the period of three years; that is, we would contiting 
the iniliatory system now in force there, which was introduced dur« 
ing the governments of Sir Thomas Monro and Mr. Elphinstone.’ 

On the whole, the balance of opinion 
seems vastly to preponderate in favdur of 
an admission of a defective system; and the necessity for'a 
remedy; and although the reinstitution of the Office of Re- 
gister_secms to have been thought generally not desirable, or 
indeed practicable,I confess that I have not seen reasons of any 
great Weight adduced in support of that opinion ; certains 
ly none such as would counterbalance the good which: might 
be expected to arise from such a measure. The redsons;80. far 
as I can gather them, appear to be, a fear lest the Register 
should have nothing to do, and a natural unwillingness to in- 
cur outlay for the payment of a useless: office, But if the 
first be not well founded, the seoond mal tothe ground: if the, 


Balance of opinion. 


7 
institution of the office be a good, it should not be prev 

merely because it involves additional expenditure. The ques 
tion may not be without its difficulties ; its success: may be 


problematical; but I can conceive no other scheme s0 ae 
to succeed. te 





And this brings me to the detail of the plan which has. ang. 
gested itself to my mind as a practical remedy, if not the only 
one. ae ; 





Law Commission—Re- One word, however, first, upon the sub: 

wee stantive Law, and procedure, of the Civil 
and Criminal Law. I have, as I have before observed, pur 
posely abstained from introducing this topic, as foreign to the 
immediate subject ; and I only allude to it thus incidentally, 
in order that it may not be supposed, either, that I admit the 
perfection of the Law as it at present stands ; or that itv. de. 
fects have escaped my notice. Very far from it. Much might 
be alleged upon this topic, were this the proper place for its 
discussion, 








Paid Member MMbegis- ‘Twill only remark in passing, that alk 
mative, Connell though from 1835 we haye had a Legisla- 
tive Council, one member of which has been nomingh 4" 
Lawyer, and although the salary of that Officer’ has been 
enormous, amounting in 17 years to a total of .£1,70,000, 
the amount of its practical labours has been by no means. 
commensurate to the outlay, and public expectatioh has been’ 
year after year grievously disappointed, until, at last, hopd de. 
, ferred has made the heart sick of the whole concern. 






Possibly a considerable amount of useful informatton, i 
been collected ; and certainly sundry very heavy blue books 
_ have been brought forth—a proposed Ct. 
minal Code proved an abortion, and was 
. strangled at its birth ; what few Acts have been produced, are 
drafted in the loosest and most unilawyer- 
like fashian, so that almost upon every 00 


Macauley's Coie. 


Legislative Acts, 
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casion when they have become the subject of discussion inthe 
Supreme Court, a“ coach and horses” have been easily driven 
through any given section: but, up to the present time no 
Code, worthy of the name, has been prepar- 
ed for all India; although it might have 
been imagined, that to any man wishing to illustrate his 
name, and hand it down immortal to Posterity, euch an 
object would have been sufficient incentive to his ambition, 
_ even if he were not lured by the additional bait of £10,000 
per annum, paid monthly, and with the strictest . regard 
to punctuality. But the truth is, the offiee, from: whieh so 
much has been expected, has been a mere job. From Mr. 
Macauley down to Mr. Bethune, we have never had a law. 
yer of uny practice appointed. ‘Theoretical men, having influ. 
ence with the Ministry of the day, have been from, time to 
time nominated. They have come out here at a compara. 
tively advanced age, with the world before them where to. 
_ choose, totally ignorant of the character and habits of the Na- 
tives, of their existing Laws and innumerable Saatoms, and 
consequently unable to form any correct estremate of the 


wants and exigencies of the country. ase 


Code for India, 


During the few months which Mr, Jack. 
son, the Advocate General of Calcutta, fill- 
ed the office, he succeeded in pushing through #emall but im- 
portant body of Laws ; and we have now unquestionably a ripe 
and able lawyer of large practice at the helm—but although 
there can be little doubt that Mr. Peacock’s 
drafts will be workman-like, it remains to: 
be seén whether he will not be overwhelmed with the enor, 
mous amount of knowledge which he must necessatily, acquire, 
before he can safely proceed to legislate for a cotintty to’ 
which he is a stranger; and whether the habits ‘of the Spe. 
cial Pleader will yield to the more enlarged requirements of 
the Legislator : but the appointment of a practical lawyer is, 


Mr, Jackson. 


Mr. Percock. 
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an instalment of what.is due to us;-we muat- take atigied 
the Gods provide us, and be thankful for it.* 


But it is not after all, the state of the substantive Law: de- 
fective as that is, which is the main subject of just'complaint 
it is the miserable system under which ét is at present adminis 
tered ; and the still more frightful prospect which awaits this: 

unhappy country, if the British Legislature will still tug 
deaf ear to our necessities, It ie to the awful results of" 
feeble and insufficient aystem of judicial administration, tha” 
utter inability of the Judges to control the proceadings be- 
fore them ; the unnecessary swelling of the records, the Pron 
longation of trials, and the increased repetition of litigation, 
which arise from the want of power in the Bench, and are par-_ 
mitted to rage unchecked, that we have all along pointed: 
for which we emphatically demand a speedy and effectual 
medy ; certain that if it be not extended to us now, we may: 
look in vain for it for the next five and twenty years, unless. 
indeed in the meantime, the evil should have become'so in-. 
tolerable, as to rouse even the unenergetic listless Hindoo to’ 
such an extent, as to endanger the’ continuance of our rule in 
India: and lastly it is to this state of things that I now.ad- 
dress myself, with a view to submit for consideration, the 
plan, which, partly gathered from the conclusions and repor f 
of others, partly the result of my own reflaxions and expe 


















ence, has suggested itself to my own mind. ile. 
Suugestions fora Re- First then, the present confusion ‘be: 
medy, 


tween the two branches of the service should 
forthwith absolutely cease and determine. 





* Professor Wilson, in his bie of India, suggoats that the Chief Justlee of 
Bengal should be a member of the Legislative Council. The proposition is not 
without its difficulties, and disadvantages; but it is not too much to say that if'te 
present Chief Justice of Bengal, ao learned a lawyer, so liberal a Reformer o 
the abuses of the Law, sn accomplished a gentleman, and so experienced 9 man, 
could have had the task committed to him, years aince we should have had Codes 
Criminal and Civil, and of Procedure, well adapted to the wants of India at large. 
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Revenue and Judicial The J udicial and Revenue Branches 
branches distinct. should be perfectly: and permanently. sepa - 
rate and distinct. - 


Atwhatperiodselection At what period those destined for the 
forBenchto bemade. Judicial department should be selected ; 
whether that selection should be deferred aa long as possible, 
or made as early as possible, isa question which admits of 
r.ach argument on both sides. I am disposed, however, to 
think that the sooner it is made the better, and that it should 
be made in England; although power should be reserved to 
draft into it such young Civilians, as,'in the earliget’ part of 
their career in India, may display peculiar aptitude or incli- 
nation for the Judicial line. 
Judiciat Branch the The Judicial Branch should be made 
morohonorable the object of ambition, as being the most 


honorable and distinguished, as well as being on the whole 
the more lucrative.* 


The Education of the young men at 
Home should include what is tisually em- 
braced, or rather what is not usually embraced in a liberal. 

education, but by a fiction supposed to be 


Education at Home. 


aia s0, History—Moral Philosophy—Natural 
eh Philosophy — Political Economy — Polite 
we ois Letters. Their Special education should 


comprise the general principles of Jurisprudence, conflict of 
Laws, procedure of Courts, and especially, the Law of Evi- 
dence, in which they could not be too thoroughly well ground- 





* T wigh to isi myself from the imputation of seeking to elevate the Judicial 
office ut the expense of that of the Collector, The Collector is Tot, as his name - 
would import, a mere Collector of Revenue. His office is one, of a Sery high poli- 
tical character; the peace and well-being of the whole district rests mainly in his 

. hands; and a union of no ordinary talents, firmness, kindness, accessibility, sound 
judgment, must centre in him who fitly fills this important post, Able men must 
always he selceted as Collectora ; but their duties will be all the lighter and easier 
of performance, if the Judges are made equal,to a fit ischarge of theirs. 
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ed. The greater part of the first Volume of Starkie, that most 
philosophical of Law writers, might possibly be the text book, 
well commented on, illustrated, and explained, by one fully 
master of his subject, practically, as well as theoretically, 

This grounding in the elementary principles of Law must 
take place at home,if at all. Here, there is no one who.can 
impart such knowledge; and without this foundation be laid,” 
the reinstitution of the Registerships would be a mere fares. . 


In such an office, a young man, already tolerably acquaint. 
ed with the principles of Law, might fairly enough be ex- 
pected materially to improve, if not perfect himself; but to 
put him in such a position, without having previously ena- 
bled him to take advantage of it, would be, as though we 
should place a book before a man, and ask him to read it in 
the dark. 

Neither could the present race of Judges impart to the tyro 
a learning which they themselves do not possess. True they 
might point out the Regulations and Acts as objects of study: 
and teach the practice and procedure of the Mofussil Courts ; 
but of the philosophy of the Law, which is its life, they could 
teach nothing, because they know nothing. 


There is a passage in Coke upon Littleton, which neither 
he who teaches, nor he who learns the Law, can too constantly 
bear in mind. . 


4 

“The reason of the Law is the life of the Law : for though a man 
“ can tell the Law, if he know not the reason thereof, he shall soon 
“ forget his superficial knowledge. But when he findeth the right 
“ yeason of the Law, and so bringeth it to his natural reason, that he 
“ comprehendeth it as his own, thia will not only serve him for the 
“ understanding of that particular case, but of many othera: for 
“ ¢eognitio legis est copulata et complicata:’ aud this knowledge 
“ will long remain with him.” 

“ Tunc unumquodque acire dicimur, cum primam causam acire 
“putamus. Scire autem est proprie rem ratione, et per causam 
© comnoscere.” - 


13i 
The “ reason of the Law which is the life of the Law’ must? 
be learnt in England: the particular laws, and their practice, 
by which this country is governed, may be taught here.’ 
At the close of the first year, the examinations would, in 


the usual course, determine who were the most pronising 
candidates for the Judicial Branch ; although, as boys will be 


. boys, there should be a locus penitentics, so that they should. 


have an opportunity of recovering lost ground, say an the 
end of their second year, 


Time of coming to The time at which the young Civilian, 

pale deterred, comes out to India might be advantageous 
ly deferred, especially in the case of those of more studious. 
habits, from among whom the future Judges would be select-- 
ed. Little or no good results from learning the Oriental lan- 
guages in England: the same time might 
be much more profitably employed: and, 
the languages are more easily, as well as more thoroughly learnt. 
in India, than at home. Finally, after the selection was made, , 
the young Civilian for the last year of his English career should, 
Frequenting English attend the English Courts of Justice, and 

Gourts watch their forms of proceeding, and mo- 
thods of conducting trials. 


I would abolish the College hm “But 
little good is attained by a prolonged resi-.. 
dence at the Presidency. Debt is frequently incurred: and. 
balls and parties are more atiractive than work ; though Iam 
bound to say that as a body the conduct of the young Civi- 
lians of this Presidency is very exemplary. Still I think that 
Young Gtvilians to pro- ll the advantages, withont any of the dis. 

oot ae Collectors. advantages, of College, may be gécured by 

the young men proceeding at once, on their. 
arrival, to join séme one of the Collectors in the Provinces. 


Oriental languages, 


Education in India. 


Necessity of acquaint-  Itis impossible to feel more strongly 
ane with the people, than I do, the absolute neceisity which 
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existe for the future-Judge intimately acquainting himeelf 
with the habits, manners, merits, and defects of the Natives ; 
of a thorough knowledge of the working of the Revenue 
System: of his making himself a good 
practical Vernacular Scholar ; not of the 
high-flown poetical language in which the Moonshee rejoiceth, 
but the every-day language of the ordinary body of the peo, 
ple. Too much atress cannot be laid upon the importance 6&: 
athorough mastery of the Native tongue, A want of complete 
familiarity with the language of witnesses, generally an igno- 
rant, agricultural, half-savage population, speaking a mere 
patois, throws the Judge, it is to be feared, very much into 
the hands of the clever, unscrupulous, Native Officials of his 
Court; and I have myself seen an instance in which:a Mo- 
fussil Judge, thoroughly master of the Telugu, repeatedly 
checked the Interpreter, in minute but important’ points, 
where, in expressions perfectly idiomatic, the spirit had eva- 
porated in the process of translation ; though an ordinary obe 
server could find no fault with the sense of the sentence as 
rendered by the Officer. How different the spoken dialect of 
the people is from the College-taught language of the Moon- 
shees, may be gathered from the following fact. A very ac- 
tive Member of the Civil Service, whom I met once, some 
two hundred miles in the interior, and whom I had not seen 
since he left College, told me that, although he had obtained 
the honorary reward for extra-proficiency at College, he found 
when he joined his Collector, he literally knew nothing that 
was practically of any service to him; and to use his own ex- 
pression he had since picked up the language “ at the plough- 
tail ;” and that is where alone it can be picked up: by fre- 
quent, familiar, continual intercourse with the common people 
of the District, * 


It is during his early years that this knowledge of charac- 
ter, language, Revenue System, is to be most readily,and most, 
surely acquired: and I think, therefore, that the young Ci- 


Languages. 


Four yoars with Cok Vil Servant should remain with the Cols. 

Joel lector for four years: at the expiration of 
which, upon his obtaining from his superior a certificate of a 
knowledge of the prevailing language. of the district, and ge- 
neral qualification, he should be eligible for, and been to 
a Registership of a Zillah Court. 


_ This office I think should be purely mi- 
nisterial; or at any rate no Jurisdiction 
should be attached to it until after some experience of its duties, 
and the general working of the Mofussil practice were attain- 
ed. The Register should prepare the cases 
for trial on both the Civil and Criminal 
sides of the Court ; analyze pleadings ; sit with the Judge in © 
Court ; be always accessible to the Suitor ; issue all mesne pro- 
cess ; file all papers: take minutes of all proceedings; and 
notes of evidence when so directed by the Judge; draw up all 
Decrees from the Judge's minutes; have the conduct of all, 
Judicial correspondence ; and issue and see to the carrying out 
of all process of execution. He might also be ex-officio Re- 
gister of Deeds, if the Draft Act for Registration of Deeds be- 
comes Law. I apprehend that ifhe effectually discharged these 
duties, he would have ample to occupy his time. Indeed the 
Judge's time is more than completely occupied. In page 23 
of the Foujdaree Criminal Reports, Mr. Walker, Judge of 
Nellore, in answer to a query from the Foujdaree, as to how 
he came to omit to examine a witness to a point of particular 
importance replies: “ By orders of 11th November 1847, I 
‘am bound to set forth on the first page of the record of my 
“ proecedings, that I have attentively perused ayd considered 
“ the documents received with the criminal record, before pro- 
“ceeding to trial. But the truth is, that if I were to attempt 
“such a task, the business of the Court would soon come to a 
“ stand-still, Iam obliged to trust to the eyes of one of my minis. 
“terial officers :” and such, I believe, would be the candid 


Registership. 


General duties of. 


“HS 
avowal of the great majority, if not all, of the Judges of this 
Presidency. 

In this office he should continue at least four years. His 
next step involves a further change in present arrangements, 
which requires a brief notice. E 

s Under the existing system, the Collector’ 
Herre Shi oe of the Revenue is also the chief Magie- 

Collector's office. tyate,® as well as head of Police,t of the 
entire District, often of enormous extent, and as large as Bee 
veral English Counties put together. 

It is said, that if the Collector were to cease to be the head 
of Police, the collection of the revenue would be impossible, 
I know not how that may be; though if it be true, it does not 
speak very highly for the present method of collection ; but if 
it be so, certainly the collection of revenue is not to be endan- 
gered; nor can there be any objection to the Collector con- 
tinuing to be the head of the Police, if he has time to discharge 
Collector mill to heSu- such duties, Indeed, asit is desirable that: 

porintendentofPolic. there should not be frequent changes in 
the control of such an Establishment, perhaps his manage- 
ment is the best that could be devised; but I do think that 
ordinary Magisterial functions ought to be separated fromthe 
office of the Collector. If that officer does his duty, he ‘has 
ample, more than ample, to employ himin the management: 
of the District, and collection of the revenue: and although he 
Collector tobe still Jus. Should still be a Justice of the Peace, so i 

teesol the kcaet. to enable him to act upon emergent occa- 
sions, I think the ordinary run of Magisterial business ought to 
be discharged by a distinct officer. I believe that such a 
change would be hailed by the heads of revenue departnients, 
asa most opportune relief from their heavy, and responsible 
duties. And this is the office to which the Judicial officer 
should be next promoted—he should however act under 








* See Neg. 1X, of 1816. a > + See Reg. XI. of 1816. 
. 
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the general orders and contro) of the Collector, who should 
have the power of ordering him to proceed anywhere in 
the district upon special duty. Steps ought also to be taken 
for rendering available the services of Zillah and Regimental 
Surgeons, for the purpose of instituting post- 
mortem examinations in cases of suspicious 
sudden deaths. A form of inquest is gone through by the Vil- 
lage and Police officers; but independently of their accessibility 
to bribes, it is apparent how very insufficient the inquest of 
ignorant Natives must necessarily be, especially in cases of 
poisoning, in a climate where corruption so speedily follows 
death, and where burning, not burying, is the ordinary made 
of disposing of the body. 


Inquests, 


The Magistrate, besides his summary 
powers, would take depositions, and pre- 
pare all Criminal cases for trial by the Sessiona Judge. 
Tfe would still be young enough to move rapidly about the 
District without personal inconvenience: and in this duty he 
should be employed for four years. 


Duties of Magistrate. 


Then, upon receiving a certificate of due 
discharge of his duties from thé Collector, 
he should be eligible for the Bench ; whither he would ar. 
rive after about twelve years training, of that miscellaneous 
character, which alone can duly qualify a man for the ex- 
igencics of Indian Judicial office. : 


Bench. 


Then he would advance through the 
grades of Subordinate Judge, and Zillah 
Judge, to that of a Judge of the Sudder and Foujdaree Adaw- 
lut. | . 


Thus, it appears to me, would be raised up a body of well 
trained Judicial officers. One great argument against the 
plan, is the lapse of time which must necessarily take place, 
hefore its effects come into sensible operation, I am not une 
aware of this; but I see no other course open. 


Zillah Judge, 
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With respect to the Sudder itself, 1 
would entirely remodel it. At present the 
conflicting cries are ‘ abolish the Supreme Court,’ ‘ smash the 
Juncture of Supreno Sudder.’ My views will either displease, 

and Sudder Coutts. oy yeconcile both parties. I would amalga- 
mate the two. This is not an Age to be frightened at names, 
or to stand upon dignity or precedence. It matters not what 
the new Court should be called; College of Justice, Sudder, 
or Supreme Court; or whether the Judges, Queen's and 
Company’s, should be placed upon a perfect equality, or 
whether the latter should sit as Assessors to the former. For 
my own part, would have them all of equal rank. They 
should be four in all, two ofeach ; and the Chief Justice should 
have the casting voice, when opinion was equally divided. They: 
should retain the present original Supreme Court jurisdiction, 
and hold quarterly Sessions, as at present, 
for the delivery of the Presidency Jail; and 
they should be the Highest Court of Appeal for the whole.of 
the Mofussil provinces, : 


Sudler Court. 


Surisdiction. 


By these means each class of Judges would be of much 
assistance to the other; and either would add consider 
able strength to the Judicial Bench. On the one hand the 
Company’s Judges would brihg intimate acquaintance with 
the language, character, customs of the people; on the other 
the Queen’s Judges would add all the weight of their autho 
rity upon questions of substantive law; and with a Chief Jus- 
tice of any calibre, we might look to see general principles 
laid down, and judgments adapting the Law to the wants of 
Society; while there is, perhaps, nothing which would so 
well serve to “All the gap, and ameliorate the present. state of 
administration of justice, until the course which I have pro- 
posed, with a view to raise up a well trained body of Mofus- 
sil Judges, should have come into full and perfect operation. 


Our own Mercantile Law, which owes its very existence to 
" 
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the fostering hand of Lord Manafield, is an instance of. what 
may be done, in a Judicial way, in adapting the customsof a 
country to the extending wants of society, Never was there 
a kingdom offering better opportunities for a master-mind than 
India in its present transition state, The Supreme Court 
Judges have done somewhat, The Hindoo Law does not re- 
cognize a Will; yet I fancy that within the jurisdiction of 
the Supreme Court any decision seeking to uphold such a 
doctrine now, would be met with universgl opposition. So, from 
the peculiar nature and frame-work of Native society, the 
members of a family, Fathers, Brothers, Uncles, Cousing liy- 
ing undivided, and having their property in common, it is 
obvious that opportunities must constantly arise for laying 
down fundamental principles for future precedent and guid- 
ance. ‘lake for instance the rights of a party to insist upon 
division, the powers of the managing member, under what 
circumstances he may bind the other members; to what ex- 
tent common property may be alienated, and a thousand 
others which might easily be suggested—on all of which autho- 
ritative law might be established by a Court understanding the 
principles of Jurisprudence: and we should no longer have 
the melancholy picture now exhibited, of the Sudder Court, 
as cach individual case happens to arise, leaning on their 
Pundits, who put forth opinions contradictory to each other 
and to themselves, taking their authorities from works which 
do not apply in this Presidency ; and then finding the highest 
Court in the land laying down, and publishing, at various 
tines, diametrically oppssite decisions upon the same point ; 
looking only to the exigency of the case immediately before 
them, without reference to any general plan, or view of build- 
ingup aud constructing a system of Laws for the fature govern- 
ance of the millions over whom they preside. i 
Difficulties no doubt exist in the way of the execution of 
this project. The difference of forms of procedure between 
the two Courts is perhaps the principal: the right of preaudi- 


ence of the Bar another; and others might be easily ‘ohuime:! 
rated; but they are rather matters of detail, which difficult 
as they may be, could no doubt be made to yield to a little 
carcful deliberation. I believe that so far as the Civil Service 
themsclves are concerned, the change would not be distasteful. 
The Queen’s Judges would thus have plenty of occupation 
found them; and there can be little doubt that the erection 
of such a Court, powerful as its hands would be, must prove 
of permanent and sterling benefit to the people at large. 


Such a change might very much facilitate the introduction 
of the so-called Black Acts; and would, probably, ere long 
effectually check the present shameful abuse of pleading, as 
well as other anomalies of practice. 





Another adtantage- would be the decrease i in expense’ con 
sequent upon keeping up one Establishment instead of two; 
a consideration which may probably go far in the .eyes of 
those who can see no other advantages in it, to o sane ae 
part of the scheme popular. : ; 





‘Tene of Judicial OF All European Tndgea t should hold dhe 
Hee: offices ‘dum bene se gesterint.’ 





No expurte euse for The Government should no longer con: | 

ue sult the Sydder for opinions-on expartey 
cases, but all references on such matters should be made to” 
their own Law officers,* : 


Indges not tobe em- The Sudder Judges, and indeed all 
ployed on other duty, udges, should be exempt from liability to 
detachment on duties not specially judicial. . 


The Subordinate Judgesshould, however, cease to be, as now, 
partly ministerial officers, or rather grand jurymen, deciding 
in the first instance whether thefe is sufficient evidence on 





* Since the earlier pages of this Essuy were struck off, the Goverumont has taken 
nucasuccs for pulling a stop to the practice ubove complained of, 
. 
a 


Tables of Fees. 
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the depositions to secure the probability of a conviction; A 
great deal of valuable time is thus wasted, without any cor- 
responding advantage gained; and I think, that if instead of 
holding the Civil Judge’s Court and that of 
the Subordinate both at the Zillah or Prin- 
cipal station, the Court of the Subordinate Judge were re- 
moved to some such locality as might be found the best suite 
ed in each district, away from the Zillah Town, much of the 
evil at present resulting to the population at large from the 
enormous distances to which they have to’ travel in prosecu- 
tion or defence of suits, and as witnesses, would be obviated. 


Situation of Courts. 


Tables of Fees should be prepared by 
the Sudder Court for all practitioners. Tax- 
ing officers should be attached to each Court. Taxation might 
form part of the duties of the Registers, 
and the most public notification of this in- 
novation ghould be published in every Town and village in 
Madras. 


Taxing Officer. 


All documents should be filed with the 
pleadings, or at any rate be then marked 
by the Register, whenever practicable; this alone would put a 
stop to « considerable quantity of forgery and perjury. 


Filing of Documents. 


Kentence to he passed ‘The practice of the Sessions Fudge not 

by Sessions Judge. himself passing sentence,, but merely re- 
commending it, seems an anomaly, He who has observed the 
demeanour of witnesses, is the person who can best judge of 
their credibility. Constituted as the Courts are, it is true, 
one shudders at the idea of the power of life and death being 
entrusted to such hands; but if the Bench were once raised in 
quality, and the judgment-seat occupied by men. capable of 
rejecting what is not evidence, and forming a correct estimate 
of the weight of what is, it would be probably found ad. 
yautageous that sentence should be pronounced by the Court 


wh 


of original jurisdiction in the first instance, a power of re. 
versal or mitigation being still vested in the Court of Fanj- 
daree Adawlut. 


Pleaders should be heard orally in cri- 
minal appeals, just as they are in civil ap- 
peals. Itis not reaéonable that while a man may be heard 
for hours on a question involving property of the amount of 
four Rupees; his mouth must be closed ina case which affects 
his life. * 


Criminal Appeals. 


Another point to which enquiry might 
probably be directed with advantage is the 
working of references to arbitration.® My own experience of 
the Punchayet in the Mofussil is too limited for me to offer any 
opinion—but if the practice there at all correspond with what 
takes place daily in the Presidency, the more restrictions that 
are placed upon it-the better. 


Arbitration. 


r 


In Madras, a reference to arbitrators is generally the source 
of prolonged delay ; and the office, as usual, is made the me- 
dium of extortion—each party appoints his arbitrators; cus- 
tomarily, far too many in number; and occasionally an um- © 
pire is named in the first instance. ae 


The richer or more influential party bribes the arbitrators 
of the other side, and the result is that years often elapse be- 
fore any decision is arrived at: or if the Punchayet be virtu- 
ous, each side proposes its own award in favour of the par- 
ties by whom it was appointed. If it comes to the umpire, : 
he sides with the wealthiest or strongest. 


Some measure should be introduced to 
check the excessive abuse of appeals. It 
may bea hardship, with the present quality of secs to 


° 
Appeals checkgd. 





* See Regs X XXL, of 1802, V, and VIL and XIL, of 1816, 
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make this act take immediate effect, but even as things are at 
present, I question if the general good. and peace of society. 
would not be advanced thereby, even though purchased at the 
cost of much individual hardship. ‘ Interest reipublice ut sit 
finis litium,’ ats , 


Education for Native AS I have proposed a course of education 

Judgesand Pleaders. for the European, so I would extend a 
similar ayatem, although the instruction need not be either of 
so long duration, or go high a quality, to the Native Judges 
and Pleaders. 


T fully coincide in the opinion that it was wise and just to: 
give the Natives a larger share than heretofore in the adminis- 
trations of public justice, and believe that, on the whole, the 
measure has worked well. It would be inexpedient to recede 
from that measure: indeed I hope to see the.day when edticated 
Natives shall be admitted to a far wider extent in all depart- 

*meuts of the public service. My own conviction, arrived at by 
a careful perusal of the Sudder Reports is, that- the Native 
Judges, as a body, are far more capable of weighing testimony, 
and far more often arrive at reasonable conclusions, than the 
English gentlemen who are placed immediately above them. 
Perhaps thisis to be traced to the¥act of their having generally 
either acted as Pleaders, or performed quasi Magisterial oy 
Police duties for a considerable period, befoye they are ap- 
pointed to the Bench ; and still more probably to their more 
intimate acquaintance with the intricate mazes of Native 
character: still they would discharge their duties far more 
efficiently, if they were regularly trained. General education 
alone can guard against the chance of corruption. i. : 


Ifany Collegiate Class is ever to be es- 
tablished in connection with the High 


Conrse of study. 


ahh % oi 
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and which would be most easily carried out.* In this, all 
Native candidates for Judicial office, or the situation of Pleader, 
should receive plain, sensible instruction, unshackled by tech-. 
nicalities, in the Law of Evidence, the Regulations, and Le- 
gislative Acts, and the Mahomedan and Hindoo Law; they 
should pass examinations, and take degrees 
in Law; after which only should they be 
qualified for office ; and indeed some such course as this would, 
in my opinion, go far to remove “ the foul vices of untruthfal- 
ness and dishonesty,” which the Native Pleaders and Judges at 
present have,in common with their fellow countrymen ; because 
the pursuit and study of Law as a Science, and its application 
on scientific principlesin practice, raise up, as it were, in ‘most 
men’s minds, a sort of artistic and technical love -of justice. 
There does exist at present,an examination for Native Judges,t 
and Pleaders ;+ but'it is scarcely necessary to observe that it: 
can be of very little value, where the examiners themselves are 
nearly ignorant of the subject. hee 


Degrees, 








» A few days since, it was gonerally believed that Collegiate Classes, and smong 
them, a Law Class, were on the point of being established, in conformity with the 
urgent recommendations of the University Board, and tho Judges of the Budder 
Adawlut. 

However the whole has again been put off on the pretext of ita prematurity—a 
jest so stale that it has ceased to be amusing. 

But this last kick at Education will’ perhaps convince the Authorities at home, 
that if they reully have the cause at heart, it is high time to take the whole matter 
dnto their own handa, 

The following question would form a very pretty subject of inquiry; and elicit - 
a curious mass of information. 

“ What has heen the course pursued with reference to the Madras High School, — 
« ginee its founder, Lord Elphinstone, left it, ten years ago; and how is it, that while 
« in Bengal and Bombay, Education, as a government measure, has spread far and 
« wide, it has heen stationary or retvograding at Madras? * re 

Perhaps there are influential parties in England, who, being awake te this; will 
bring it. forward, 


+ See Rules for the examination of Candidates for District Moonsiffshipa, and for 
granting Diplomas published in the Fort St. George Gazette 28th July 1843. 
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Anything which gives the people an ac. , 
quaintance with the method of adminis. 
tering the Laws is, so far, a good ; and therefore I should re- 
tain the present Act (VII. of 1843, Sec, 32) under which. 
two or more Natives can be chosen to sit as Assessors with 
the Judge in Criminal trials. It is true, that in practice, 
this plan is of little or no avail, for the Judge is empow- 
ered by the same Act to overrule the Assessors, if he does 
not agree with their opinion. Still it is an introduction 
of the people toa share in the administration of the Law 
under which they live, at any rate a semblance of it; if 
it answers no other putpose, it may help to spread among 
Native society a little more knowledge of the Law than they. 
at present have ; and at the worst, if itis productive of no. 
good, I do not see how it can work any harm. Indeed I 
should pause long before proposing to'invest the Natives, 
such as they are now, with any of the actual powers of Jury- , 
men. ‘They would probably use such powers very detrimen- 
tally to the ends of justice. 

It has been thought in some influential 
quarters, that the introduction of our Jury 
system into the Mofussil would be a wise measure, and pro- 
ductive of much good. 

Tn such an opinion I cannot concur. In the present state 
of society and education among the Natives, it would not be 
safe to invest them with powers, which would, in their hands, 
be only fearful instruments of extortion or révenge. There 
exists in the Provinces no other body of men from whom 
Juries could be selected ; and it is worthy of remark, that for 
the last five-and-twenty years all the machinery has been rea- 
dy; but the Regulation “ for the gradual introduction of trial 
“by Jury into the criminal judicature of the territories sub- 
‘* ject to the Presidency of Fort St. George” ; (X. of 1827,) has 
ever been a mere dead letter, simply from the impossibility of 
applying it. 


Assessors, 


Jury, Petty. 


18" 


Whilst. on this aubject, it may ‘not. be 
out of place to notice the Grand Jury of 
Madras. Opinion at home seems to be somewhat divided as 
to the expediency of a longer continuance of this officé-in 
England ; but in event of an amalgamation of the Supreme and 
Sudder Courts, the present criminal jurisdiction of the former 
being retained, I would most unquestionshly keep the present 
Grand Jury system intact. 


tirand Jury for Madras. 


Seven years’ service as Clerk of the Crown, has o@ffvinced: 
me that it isa very useful and formidable barrier againet Na- 
tive vengeance and cupidity. 


Private bills very seldom get safely through the Grand Jury’ 
room ; and were it not for this safeguard, every Sessions would 
see the Court deluged with cases, preferred for the mers pur-: 
pose of intimidating parties into'the payment of money, or to’ 
avenge real or supposed injuries. 


Mooftis ond Pundits to ‘I would abolish all Pundits and Mooftig: 

Be-ablighiul; as speedily as possible—perhaps the eas! 
way would be to let the present incumbentetlie silently ou 
appointing no fresh ones in their stead, 


I would totally reform the present sy 
tem of Pleading ; but this is a point whl 
appears to me to rest ina great measure within the power: of: 
the Judges ;* the Regulation is plain enough i in its terms and, 
meaning: an enormous abuse has crept in, and the Suddé 
have merely to issue a Circular Order desiring Pleaders to, 
state only facts, with a threat of fine if the order be disobey. . 
ed, at once to remedy this mal-practice, 


° Tis worthy ‘of remark that although the Regulations of 1802 are silent on te, 
point, Reg. VI. of 1816, (for District Moonsiffs) in Sections XVIII. and XXIV. oe 
pressly points Gut that it “shall be the duty of the District Moonsiffs to" prevent, 
“restrain and discouroge as much as possible the insertion of isrelevant matter” in, 
the plaint and answer respectively. I presume that such a caution in the cass, ¢ 
the superior Judges was deemed superfluous. Yet eveg the superior Tuc 
dirceted hy Reg. XIV. of 1816, Bec. TX. cl. 3 ta prevent the introdugtion of * irre. 
gular, irrclevant, and otherwise ss oairad pleadings. < 












Pleadings reformed. 
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At the same time, as the Pleadera would” 
thusbe cutont from offering any observations- 
in support of their respective cases, some Legislative provision 
should be made for the allowance of arguments, either oral or 
in writing, as expediency might suggest, at some more con 
venient stages of the cause. seh 
All “ Law-taxes” should be abolished: 
stamps on Appeals especially: and if this 
would Seriously affect the Revehue, let some more equitable - 
tax be levied in its stead. 


Argumenis, 


Stamps abolished. 


Inall investigations carried on by Special 
Commissions under Reg. IX. of 1822 or 
other Acts, not simply for the purpose of reporting, but of: 
adjudication, Appeal should lie to the Foujdaree, and not, aa 
now, to the Revenue Board. ° vg 


Special Commissions. 


Education of the peo. Lastly, butnot least, I would move Hen- 
ple. “ ven and Earth to educate the peoplé: » ~ ° 
As before observed, I have purposely re- 
frained from. any observations upon the 
present state of the Substantive Law of the Land, as not 
falling within the province of this pamphlet. A Criminal 
Code, it is understood, there is some likelihood of our soon 
obtaining. This, if it finally throws off the shackles of the 
Mahomedan Law, will be one great step in advance. Ano: 
ther, not less important, would be to supervise and codify 
the Civil Regulations; for although, bating some vague 
generalitics, such as ordering Judges to “act according to 
* justice and equity, and good conscience ;”* and informing 
Collectors that théy are to regulate their demands “on prin- 
“ciples of moderation, and with a just regard, to’ the rights 
“ of Government, to the rights of the people, and the prospe- 
“rity of the country ;”t it tannot be denied that the early 
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‘Reg. 2 of 1802, Sec, XVI. + Reg, 2 of 1803,fSec, NNXIX. 
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Regulations of 1802.3, taken almost literally from the Bengal. 
‘Regulations of 1798, present a bold, broad, admirable sketch 
of a judicial system, and,—‘ aut Porson aut Diabolus’—be- 
tray the hand of a right sound Lawyer, or his Personal Repre- 
sentative—yet the Acts of succeeding years become moré and 
more fecble, and indefinite ; they have been passed to meet 
particular exigencies, and not upon any general plan; and 
what with repealing Acts, or Sections of Acts, here and there, 
the whole body of Laws is in: much the same state of’ confu- 
sion as the Statute Book of England. 

Thus I think I have touched upon all the evils which have 
suggested themselves to me, and developed what I conceive 
a plan affording a specific remedy for each. 


Necessity of Partiament T am aware that it may be said that a 
taking the matter in- great many of these changes require no 
to their own hands, : 7. 

Legislative interference ; that some are al- 
ready within the power of the Judges of the Sudder Court ; 
aid others may be effected by the Indian Government—but ~ 
this is not so with respect to all—especially with respect to the 
amalgamation of the Supreme and Sudder Court, one of the 
principal features, perhaps, the most important, in the whole 
scheme. But independently of this, the desirability of having 
the whole matter taken up at one time, and by one Power, in- 
stead of having fragmentary improvements cartied out piece- 
meal by different authorities, and in different quarters of the 
Globe, is too obvious to require argyment: but especially. is it 
necessary in this instance ; because if we may judge of the fu- 
ture by the past, looking to the fact that so far back as 1888 
the highest authorities in India pointed out the evil, that in 
1842 the Legislative Council proposed a remedy, and yet, with 
matters grcwing worse from day to day, nothing has been 
yet effected or even attempted, it requires no ghost to foresee, 
that if Parliament lets slip the present opportunity, the only 
one it may have for the next quarter of a century, nothing 
will be done; and the people of India will again be delivered 


148 


over, bound hand and foot, tothe apathy and neglect of the 
Fast India Company. : 

And now my task isdone. I could not 
come personally to England to give my 
testimony against the present system; nor indeed if I had, 
should J, an unknown man, in all probability have found 
cither place or opportunity, fora hearing. It is perhaps bet- 
ter us itis. Ihave contributed my quota towards throw+ 
ing light upon one of the many questions which must en- 
gage the attention of the Legislature at the present crisis. 
The fourth topic for Parliamentary Enquiry by the Com- 
mittees of both Houses is “ The judicial establishments of Bri- 
‘ tish, India, European, and Native: the modes of administer. 
“ing justice, civil and criminal, and the working of the system, 
“as exhibited by tables of trials, appeals, and decisions,” . 


Conclusion. 


Noble and Honorable members shall at least, to use a 
legul phrase, be affected with such notice, as ought to put 
them upon further inquiry: and shall not have it hereafter to 
say, that it was for lack of information that they stood aloof, 
or neglected to investigate, report, or legislate upon the sub- 
ject. Listening to vague generalities in the Palace at Weat- 
minster is of no avail. Let a Commission issue, to take evie 
dence out here, upon the spot. Then only will the root of 
the matter be got at. : , 


Lhave looked in vain through .the late ponderous Blue 
Books on Indian Affairs to discover, if possible, any inkling of 
a disclosure of the present abuses, but in vain. 


In the evidence taken before Committee of the House of 
Lords, I can only find one question (No, 2166) which imme- 
diately bears upon this subject. In that taken before the Com- 
mittee of the Lower House, there are figures of formidable: 
array, and statistical returns enough, in all conscience ; and 
they inay possibly afford a great deal of useful information, 
although there is no more magic in figures than there is in 
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words.* I observe that the Governor of Madras, in his Mi- 
nute, states that the work done in the course of the year is 
“on the whole satisfactory” in quantity perhaps; but the 
question of quality appears never to have been submitted to 
his consideration. Jeames's—* plentiful, but coarse—very” 
—would otherwise have more aptly characterized the formi- 
dable logking piece de resistance. So the work be done, no 
matter how it is done: and this is precisely the point on 
which it is to be feared that the Committees of both-Houses 
would be kept totally in the dark, unless, as now, some one 
came forward to put them on the right scent—I have started 
and hallood the game—let better sportsmen run it down. 


Full of my subject, I have written, “ currente calamo,” al-- 
most as I would have spoken, in haste to save the Post.; oare- 
less about the graces of style, or even accuracy of diction: 
coutent to use such words as first suggest themselves to my 
pen’s puint ; so my language docs Wat serve, clearly and, 
pointedly to convey my meaning, My opinions may be erro- 
neous; my suggestions valuelessy my plans impracticable ; 
but my facts remain ; they are above suspicion, and cannot 
he refuted. ‘They require neither advocacy nor comment, 
‘They speak for themselves. I have called things by their right 
names, it is true. In my citations, T have still been mindful 
of Othello’s caution— 3 

* fn your letters, 
© When you shall these unhappy deeds relate, 
“ Speak of them as they are: nothing extenuate, 
“ Nor set down aught in malice,” 


I have attached my name to this Essay, not from a belief that 
that can add to its authority, but in order that it may not go 
forth anonymously, as though its author were either afraid or 





* Truly dock ( Carly le observe of Statistics, “ Tableg arc abstyactiona, and the ob- 
‘ ject a most concrete ono, 8o difficult to read the essence of, ~ There are innume- 
“ rable circumstances ; and one circumstance left out, may be the vital one on which 
+ all turned,” 
Statistics, usually regarded as “ the extracted elixir of the méiter,” are too of- 
tch mere * wash and yapidity, good only for the gutters.” 
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shamed to own its parentage. I know what I have written ; 
and am responsible for each word of it; able and willing to 
maintain the truth of every fact against all comers. I have 
done my ministering as gently as a strong sense of indigna- 
tion would at times permit me. It may be, that in cutting 
somewhat rudely across the grain of the Civil Service’s pre- 
Judices and habits of thinking, I may have raised against 
myself the hostility of a powerful and influential body of men, 
but I shall lay my head upon the pillow all the more casily 
this night, from a consciousness, that come whiat may of it, 
I have laid bare, and put my finger upon an ulcer, which must 
spread and fester, until it eats into and rots the very body of 
Society, so no remedy be applied. 

‘The matter is now in the hands of the Parliament of Eng- 
land, cither at once to interfere, or to institute fuller investi. 
gation ; a course more imperatively imposed upon them by 

» their national character for benevolence and generosity ; be- 
cause their assistance is asked on behalf of many millions who 
cannot represent their own grievances ; nay possibly, as I have 
observed at the ontsct, scarcely comprehend the enormity of 
the evil under which they unfortunately, but at the same 
time, too surely suffer, 


APPENDIX N° 1. 


Nos. 41 or 1848 anp 20 oF 1849. 


I, ‘This Suit was originally brought by the Respondent, as Plain- 
tiff, for the recovery of a village called Goodam, with other lands, 
yielding annually Repees 1,150. A farther claim was also made for 
Rupees 12,60, the value of the produce of the above for a period of 
11 years. 

2. The Plaintiff alleged that the property in question had been 
transferred to his mother by his father the 5th Defendant, under.a 
Deed of gift called  Hibbanamah, dated the 11th Rajaboo ‘of Hejery 


1230 mk 
A. D. jive aay and that the Title Deeds, &c. were then made over to 
Ae mother; the management only of the property being left with. his 
ather, 

That on the death of his mother hia father having contracted a Nikah 
marriage, executed to him (Plaintiff) and his brothers an agreement “ 
dated 30th January 1830, conditioning to give up to them, whenever 
they might demand it, the whole of their late mother’s eatate to which 
under the Hibbanamah formerly exeedted by him to their mothef, 
they were the legal heirs. 

That his brother being dead he, Plaintiff, as the sole heir of his late 
mother, sued the Defendants for the property in. question, they havi 
obtained possessian of it in 1836 and 1839 under bills of sale, whic’ 
the 5th Defendant had fraudulently executed to them. 

3. The Ist and 3d Defendants’ filed separate answers, alleging that 
the plea put forth by the Plaintiff was a false one; the Hibbanamah 
and the subsequent agreement alleged to have been executed by the 
5th Defendant being forgeries got up by collusion between the Sth 
Defendant and the Plaintiff to defraud them of property, which the 
had legally acquired by open purchase, and at a price equal to its ful 
value, That their bills of sale were duly registered in the Zillah Conrt, 
and immediate possession taken under them ; and that moreover when 
the Deeds of Sale in 1836 were executed to the Ist Defendant, the 
Plaintiff and bis brothers were present and stated nothing in objection 
to the transactions, in which their father the 5th Defendant was then 
engaged. 

4. The Ist and 8d Defendants further observed that the whole ef 
the property sold to them had been previously mortgaged ta other - 
parties by the 5th Defendant, and that it was to prevenithe diaadvan- 
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Civil Courts against the 5th Defendant by different parties, and sales, 
have been effected under the}decrees of the said Courts for lands, 
which are equally with the lands now sued for included in the Hibba- 
namahi referred to; but that up to the inatitation of the present Suit 
no mention has ever been made of the existence of that document. 

5. The other Defendants were proceeded against exparte. 

6, ‘The Civil Judge decided in favor of the Plaintiff, 


7. In his decision the Civil Judge observed, that, “ the case wasn 
“simple one—the Plaintiff sued the dth Defendant his father for. 
“illegally selling and disposing of his mother’s dowry, or Mahur, 
“which by rights be is the legal heir to, and the Ist and 3d Defen- 
“dants, &c. for purchasing it.” The Hibbanamah and other docu- 
ments the Civil Judge stated, to be ‘ clearly proved by his (Plaintiff's) 
“ witnesses and to be declared in Malomedan Law legal, and legally 
“drawn up—and therefore that in the face of such any sale or trane- 
“fer in any way by the 5th Defendant was illegal, and that under 
“these circumstances the documents produced in defence although 
‘clearly proved to have been duly executed by the 6th Defendant 
“ were neverthelcss of no value.” 

8. And in conclusion the Civil Judge observed “that asthe Law 
“Officer of the Court had declared one-fourth of the said property 
“10 be the 5th Defendant's share of bis late wife’s estate, the Court 
“allowed he had a right over that much, and directed that the pro- 
“perly should be restored to the Plaintiff by the Ist and 8d Defen- 
‘‘dants on his paying them in the proportions to which they were en- 

* «tiuled back, the sum of Rupees 2,863-12-0, 

9. The Civil Judge disallowed the sum claimed by Plaintiff on ac- 
count of produce, being of opinion “ that it was his own fault that he 
had been so long kept out of the property.” The Plaintiff was or- 
dered to pay all costs on the sum disallowed, and the lst and 3d 
Defendants were adjudged to pay the remainder of the costs incurred. 


10. Of the 2d and 4th Defendants no notice was taken in the De- 
cree, 

11. From the above decision the Ist and 3d Defendants filed sepa- 
rate Appeal Petitions, which the Court of Sudder Udalut proceed to 
dispose of by one Decree ; the nature of the question at issue in res- 
pect to both Appeals being one and the same. 

12. ‘The Appellants allege that the claim made by the Original 
Plaintiff is a frandulent one; the Wibbanamah, and ‘the agreement 
connected with it being forgeries. ‘he Appellants also repeat that 
their jurchases were openly made, and that from the date of the 

» purchases they have been in undisturbed possession. ; 

13. ‘The Respondent filed no appeal answer. 


14. The Court of Sudder Udalut having considered the points at 
issue, are of opinion that the decision of the Civil Judge should be 
reversed, 

15. ‘The Civil Judge in his Decree has stated that no suspicion 
attaches to the authenticity of the Deeds of Sale produced by the Ap- 
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pellants; bnt that he has felt compelled to reject them, as by the 
Mahomedan Law the 5th Defendant under the Hibbanamah given to 
him by his wife, had no power to grant them. 

16, That such a document as the Hibbanamah in question would 
under ordinary circumstances have acted as a complete bar to an 
Sale, by the 5th Defendant to the lat and 3d Defendants (Appellants), 
the Court of Sudder Udalut readily allow. But in thie case, it ap- 
pears to the Court that the Civil Judge has rejected on insufficient 
grounde the proof adduced to the fact of the Plaintiff being present 
and in no way objecting to the Sales*in question, when his father exe- 
cuted the bills of Sale held by the Appellants. 

17. That the Plaintiff was so present, and did so act, the Court 
consider to have been fully proved; and the Court are of opinion 
that by such conduct the Plaintift virtually became a consenting party 
to the Deeds of Sale executed by his father. : 

18. The Court of Sudder Udalut feel that they would be counte- 
nancing a fraud were they to view the matter in any other light, 

19. The Court of Sudder Udalut further remark,that strong grounds 
exist for doubting the truth of the Plaintiff's documents, inasmuch as 
the record of the case shows, that until the institution of this Suit no 
mention had at any time been made of this Hibbanamah, although 
for so doing many occasions had occurred. ‘To reconcile therefore 
this previous silence with the execution of the Hibbanamah in 1824 
is difficult, and «does not in the opinion of the Court easily admit of 
satisfactory explanation. r ». 

20. The Respondent is adjudged to pay all costs in Original and 
Appeal. 


No. 47 or 1849, 


Exparte. 


1, The Original Suit was instituted by the Special Appellant for the 
recovery from the Special Respondent of a tiled house alleged to have 
been forfeited under a mortgage Bond executed in 1828 by the De- 
fendant in favor of the Plaintiff’s deceased father. 

% The Defendant admitted the Bond upon whieh the Suit was 
founded but pleaded that it had been executed by him merely to save 
his property feom liability to satisfy the claim of other persona; and 
that to this effect a counter agreement had been executed in his favor 
Ly the Plaintiffs father. ; 

3. ‘The Subordinate Judge recognized the validity of the Plaintiff's 
Bond, and rejected the connter agreement produced by the Defendant 
observing that if the latter were “a genuine document, the Defend- 
ant must be viewed as justly suffering the penalty of his own fraud 
aud duplicity.” : 
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4. The Subordinate Judge accordingly adjudged to the Plaintiff the 
sum of Rupees 124—being the amount of pocape and interest due 
on the aforesaid Bond, the house mortgaged being held liable for that 
amount. 


5. ‘The Defendant appealed to the Civil Court, and the Civil Jud, 
reversed the Original Decree being of opinion that the Plaintiff's 
Bond was merely a nominal one, and conferred on Plaintiff, no title 
to the property claimed. 


6. The Civil Judge was moreover of opinion that the Decree of 
the Subordinate Judge was irregular, inasmuch as it awarded to the 
Plaintiff a sum of money which was not sued for and which, if due, 
ought to be recovered by a regular Sutt. 


7. On the application of the Respondent (Plaintiff) a special appeal 
was admitted by the 3d Judge of Sudder Udalut on the ground that 
the Respondent was entitled to a definite decision on the merits of the 
case, and that therefore the award of the Civil Judge referring him to 
a fresh Suit for the recovery of any money that might be due to him 
on the mortgage Bond sued on was opposed to the general practice of 
the Courts. 


8. ‘The Special Respondent did not appear and the whole record 
of the case has been brought under the consideration of a full Bench. 


9, The Ist and 2d Judges of the Court of Sudder Udalut concur 
in considering that the special appeal was admitted on instfficient 
grounda; they are of opinion that the Special Appellant did receive 
from the Appellate Court a decision upon the merits of the case, ine 
‘asmuch as the Civil J udge expressly states “ that the Plaintiff (Spe- 
“cial Appellant) has no title to the property claimed and accordingly 
“ the Decrce of the Subordinate Judge, which awards money not even 
“asked for, is reversed.” . 


10, The Ist and 2d Judges observe that the Bond entered into by 
the parties conditioned for the forfeiture of a house, &c., in the event 
of a certain sum of money not being paid by the 7th May 188]; 
which sum not having been paid within that period, the Ist and @d 
Judges are of opinion that the sale became absolute, and that. there- 
fore it was not competent to the Subordinate Judge to deal with the 
case as being one of money lent on security of a mortgage and to de- 
cree that the Defendant should pay the Plaintiff Rupees 100 with 
interest thereon for a period of two years. 


11. The Ist and 2d Judges are moreover of opinion that the Suit 
was barred by the law of Limitations, the terma of the@ond extend- 
ing only to the 7th May 1831, within twelve years from which date an 
action for the recovery of any property or money due under that Bond 
should have been brought ; whereas the present action was not filed 
until the 17th August 1847, a period exceeding 16 years after the 7th 
May 18381. 


12. For tle foregoing reasons the Ist and 2d Judges of the Sudder 
Udalut resolve to dismiss the Special Appeal with costs, 
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No. 21 or 1850. 


1, The Original Suit was instituted by the Special Respondent for 
the recovery from the Special Appellants and twenty-three other De- 
fendante of Malgoozary Poonjah and Nunjah lands paying an annyal 
revenue of Rupees 325-8-0, and yielding an annual proftt of Ru- 
pees 79-8, and for the recovery of Rupees 636 the amount of profit 
for eight years, during which period the Plaintiff alleged that the 
lands in question had been usurped by the lat and 24 Defendants, 
(Special Appellants,) aided by the other Defendants. °°": 


2. The Plaintiff stated in his plaint that the lands sued for had 
been made over to him by the lst Defendant by a Pottah dated the 
15th April 1834, but that they hed subsequently been fraudulently 
usurped by the lst and 2d Defendants. . 


A a 

8. The 2d Defendant denied the Plaintiff's claim, admitting the 

execution by the lst Defendant of the Pottah upon which it was 

founded, but alleging that a counter agreement had been executed by 
the Plaintiffon the date of the execution of the Pottah re-transfetr 

the lands, the execution of the Pottah having been merely a forma 

arrangement to enable the Plaintiff to manage the lands during ateme 
porary absence of the Ist and 2d Defendants. 


4. The 2d Defendant also denied that the Ist Defendant had av: 
right to make over the whole of the lands to the Plaintiff, the lands in 
question having been inherited by the 1st and 2d Defendants as the ane 
divided sons of their father, and the 2d Defendant contended that it 
was therefore competent to the let Defendant to transfer a moiety 
only of the same. 


5. In regard to the lat, 3d and 25th Defendants, the case was tried 
exparte. 


6. The Plaintiff replied that the counter agreement was a fabritated 
document, and that his signature had been fraudulently obtained 
to it. 


1. Tite Moofty Sudder Ameen passed a Decree in favor of the 
Plaintiff admitting the validity of the Pottah, upon which his claim 
was based, and rejecting the counter agreement, by which the Defend= 
ants sought to invalidate it; he accordingly awarded to the Plaintiff 
the lands sued for, adjudging the Ist Defendant to make good to him 
the sum claimed aud to pay the Plaintiff's costs, and asseasing the other 
Defendants with their respective costs. * ‘ 

8, Front éhis Decree the Ist and 2d Defendants appealed to the 
Civil Judge, who considering the validity of both the documents above 
referred to to have been established, passed jadgment in favor of thé 
Appellants (Defendants) and tavermed: the original Decree, assessing 
the Plaintiff (Respondent) with the entire costs of Suit. 


9. On the application of the Plaintiff (Respondent) Special Ap- 
peal was admitted by the Gourt of Sudder Udalut on the ground that 
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the counter agreement, upon which the Appeal Decree was founded, 
was a copy, and not the original counter agreement alleged to have 
been executed by the Plaintiff, 


10, The Suit was accordingly remanded to the Civil Court, in or- 
der that the Original agreement in question might be examined and 
a fresh Decree passed. 


11. The review of judgment devolved on the late acting Civil Judge 
Mx. Story, who found from a correspondence with the Revenue autho- 
rities that the original document in question was not forthcomin , but 
differing from the former Civil Judge in his estimation of the validity 
of that document, and considering that there were grounds for sup- 
posing that it had been fraudulently made away with by the Defend- 
ants (Appellants) confirmed the Decree of the Moofty Sudder Ameen. 


12. From this decision the Appellants have presented an applica- 
tion for the admission of a Special Appeal, which application has been 
admitted by the Court of Sudder Udalut as it appeared to them that 
the investigation of the case by the Lower Courts had been deficient, 
in certain points material to the decision of the Suit. 


13. It appears that the document No. 76 the alleged counter agree- 
ment, now stated to have been mislaid, was delivere by the let De- 
fendant to the Taheildar of Kistnagherry and whilst’in that Officer's 
custody wae lost. ; 

14. It is obvious that the production of this document was of the 
Jast importance to the Defendants (Special Appellants), and the Court 
of Sudder Udalut are therefore unable to concur in the opinion of the 
acting Civil Judge that they (the Defendants) were instrumental to 
its abstraction. 


15, The Court observe that evidence to the execution of this do- 
cument, that it was publicly recorded in the T'ahsildar’s Cutcherry and 
acted upon by that Officer, ought to have been received, and euch: 
weight given to the same as, in the opinion of the presiding Judge, it 
deserved. 


16, The Court of Sudder Udalut are likewise of opinion that the 
extent of the land and the quantity and value of the produce claimed 
by the Plaintiff, and awarded to him by the Decrees passed in his fa- 
vor, have not received the consideration they deserved from the Lower 
Courts. 

17, And, finally, the Court remark that the land in diepute is ac- 
knowledged to have been the hereditary property of the tat and 2d 
Defenflants, and that it therefore becomes a matter fom consideration 
how far the alienation of the same by the Ist Defendant glone is valid 
in itself, and binding on the 2d Defendant, and how far his interests 
are effected by that alienation. 


18. The Court of Sudder Udalut accordingly resolye to remand 
the Suit to the Civil Judge who will refer it back to the Moofty Sud- 
der Ameen fdr re-investigation and judgment de novo with reference 
to the foregoing remarks, ce 
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No. 52 oF 1850. 


1, From the Pleadings in this case it appears that the Plaintiffs had 
bound themselves by the Razeenamah, in No. 195 of 1889, on the 
file of the District Moonsift of Seetanagarum, to Pay Rupees 216 to 
the Defendants ; that upon execution being sued out, Rupees 108-10-0- 
were realized by Court process and paid to the Defendant,‘ between 
1840 and 1848 ; that upon fresh process issuing, the Plaintiff averred 
that they had delivered over and above the sums collected by the. 
Court ; 15} Pootties of grain in 1844 and 1845 ; but, as no formal no- 
tification of this payment had been made to the Court at the time they 
were referred to a fresh Suit for the purpose of establishing their right 
to credit the value thereof, Rupees 162-8-4, towards the Razeenamah 
in question. 

2. The Defendant denied the receipt of the Paddy, and urged that 
on the date on which the delivery of 1843 is stated to have been made” 
to him, he was in Rajahmundry, three cadums distant from the Plain- 
tiffs village. . 

3. The District Moonsiff dismissed the claim—his decree waa, in 
appeal, reversed by the Civil Judge, “from the pede marke of 
cheating in all Defendants’ dealings, and the actual proof of the item’ 
of the 50 Rupees not being endorsed” on the Razeenamah, considered 
‘that the Plaintiffs had established a strong presumptive proof, that 
they have long since cleared off their debt.” : 


4, An apoleation for the admission of a Special Appeal from the 
Decree of the Civil Judge, made by the Defendant, was admitted by 
the Court of Sudder Udalut, on the ground that the Decree was very 
faulty and imperfect. ? 


5. The Special Appellant urges that the statement of the Civil 
Judge that “ the Defendant got the District Moonsiff’s Court to feeae : 
a warrant under that Razeenamah, and Plaintiff's declared Defendant 
had been paid,” is contrary to fact, as the Plaintiffe, even then allawed:: 
that they still owed Rupees 48-6-8, as will be proved by the enclosed: 
copy of their petition. ‘ 

6. That the Civil Judge states “ that throughout the transactions . 
between these parties, the cheating and swindling a pear all on the - 
Defendant's side,” but whilst thus aspersing the Defendant’s charag- 
ter, he has failed to show in what the cheating and swindling consisted , 
or the proofs that any cheating, or swindling at all occurred, - 

7. That no grounds are stated in the Decree fur the assum! ion 
that the Defendant is “ in the habit of lending monies to his friend 
“'Paloo Vencafia, who takes what he wants for himself, and tells the 
lender to putt down such sum as he likes to name to the account of 
“the Plaintiffs.” 


8. That the Civil Judge’s observation “that the payment of 50 
“ Rupees admitted by Defendant not having been entered in the copy 
“of the Razeenamah, there is positive proof that the Defendant only 
“ departed from the condition of the Razeenamah,” will at least show 
that Defendant was ready to admit all payments actually made ; 
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whilst, as the Razeenamah was filed’in Court, he could not endorse 
the payment on it. . : 

9, That the Civil Judge has vilified his witnesses, declaring “ that 
some of them are the cleverest of the false Suit and false bond makera 
in this Zillah,” without showing to which of the witnesses, this remark 
applies, or the grounds on which it is made. : 

10. That the Civil Judge’s assertion that the Defendant did not 
disprove the deliveries of Paddy, is contrary to fact, for the Defendant 
and proved by oral and written evidence that he was in Rajahmundry 
on the date that 13 Pootties are said to have been delivered, whilet 
the delivery waa not endorsed on the Razeenamah as stipulated. 


11, The Court of Sudder Udalut remark that “ the plentiful marke 
of cheating in all Defendant’a dealinge” which was ane peau given 
by the Civil Judge for reversing the District Moonsiff’s Decree are 
not inatters of record in this case, which must be disposed of on its 
own merits, irrespective of what may have taken place in other Suits. 
Another ground given by him for the reversal of the Moonsiff’s De- 
cree, that the item of 50 Rupees pee by the Plaintiffs was not en- 
dorsed by the Defendant on the Razeenamah, filed in Suit No, 198 
of 1839, ought not, in the opinion of the Court to be conclusive of 
fraud on the Defendant’s conduct in this case, inasmuch as other pre- 
vious payments, made under warrants from the Court, were also not 
endorsed, and this omission might have led the Defendant to suppose 
that he was justified in following the same course. The Sudder Uda- 
lut observe that the Civil Judge reported in hie-return of the T8th 
November, that the Defendant had publicly received the 50 Rupees, 
and on this point, therefore, there could have been no doubt. 

12. The Court of Sudder Udalut further observe that the plea of 
the Defendant that when the alleged delivery of 18 khundys of Paddy 
took place at Jumbooputnum on the 2d March 1844, he was at Ra- 
jahmundry, and was a party toa bond executed at that place on the 
same date, has not been noticed at all by the Civil Judge. ‘This was 
a very important point to be decided, and the Civil Judge was bound 
to have declared the plea proved or not. ; 

18. The Civil Judge would seem te have been led into error in say- 
ing that when the District Moonsiff issued a warrant for the enforce- 
ment of the Razeenamah, in No. 195 of 1839, the Plaintiff declared 
Defendant had been paid, for the Court find on referring to the Pe- 
tition presented by the present Plaintiffs, that they admitted that Ru- 
pess 48-6-8 were still due to the Defendant. 

14. ‘Lhe Court of Sudder Udalnt have read with much <lissatisfac- 
tion the very objectionable epithets made use of by. the Civil Judge 
in speaking of the Defendant and his witnesses, and they expect Mr. 
Anstruther will be more guarded aad circumspect in his language for 
the future, 

15. Tho Court of Sudder Udalut resolve to remand the Suit to the 
Civil Judge fur judgment de novo, with reference to the above re- 
marks, and if he reverses the decision of the District Moonsiff, Mr- 
Anstruther will record in detail his reasons for 20 doing, and discredit- 
ing the evidence upon which that Officer relied. 
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No. 5 or 1851. 


1. This Suit wag instituted to establish the right of the Plaintiff 
and his minor brothers to receive from the Mootahdar of Taudamputty 
Pottahs for 3 lots of land and a Tamarind Tree, all valued at 60 Ru- 
pees, and to account to the Mootahdar for the rent of the same for the 
year 1843-4 or Rupees 56-5-7, 

2. The Plaintiff alleged that the Defendant, his paternal uncle by 
formal deed of gift on the 5th October 1840 gave the aaid land and 
other property to himeelf and his brothers. He urged that, az the De- 
fendant had no male issue, and as possession was immediately given, 
the gift could not be revoked, and ha explained that the Defendant, 
in whose name the Puttah continued to be issued, had induced the 
Mootaldar to refuse to receive the rent for the year in question from 
him (Plaintiff) and to file a Suit against the Defendant for the arrears. 

3. The Defendant admitted the execution of the deed of gift, but 
alleged that he executed it when about to proceed on pilgrimage to 
Ramasserum, in order that his creditors might be paid, and his pro- 
perty duly preserved. / 

4. The District Moonsiff having passed judgment in the Plaintiff’s 
favor, the Suit was remanded by the Civil Judge in order that further 
evidence might be received on the part of the Defendant, who then 
urged that a eon had recently born to him, and that consequently the 
deed of gift could no longer be of any force or effect. 

5. The District Moonsiff in hia revised Decree awarded to the 
Plaintiff all that he had claimed, and this Decree was confirmed in 
Appeal by the Subordinate Judge. 

6. Upon this the Defendant presented an application for the ad- 
mission of a Special Appeal, urging that the property specified in the 
deed of gift had never been out of his own possession—that by the 
subsequent birth of 2 sons the gift had been nullified—that if the gift 
were held good his creditors would be defrauded, and that the property 
had been undervalued in the Plaint. 

7, This application was rejected by the Court of Sudder Udalut. 

8. On the presentation of a Petition for a review of the order re- 
jecting the above application, the Court of Sudder Udalut submitted 
for the opinion of the Hindoo Law Officers the question “ whether 
the birth of sons after the execution of the Bond (No. 10) giving the 
property of the Defendant to the Plaintiff rendered the gift invalid or 
not,” and their reply was to the effect, that “ the Defendant had not 
the power to djspose of a// his property so long as he was able to be- 
get children, but that he might alienate a emall portion of the same, 
if by so doing he did not deprive his issue then born, or that might 
be born to him, of the means of support.”’ 

9, With reference to this exposition of the Law the Court.of Sud- 
der Udalut admitted a Special Appeal, on the ground that the Decrees 
of the lower Courts were defective, and that the opinion of the Law 
Olficers as to the validity of the gt had not been obtained. 
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10. The Court of Sudder Udalut observe that the Decrees of the 
lower Courts are not sufficiently clear and specific as to the point, 
whether the whole or @ portion only, of the property of the Defend- 
ant was included in the document No. 10, to enable the Court to dis- 
pose of the question involved in this Suit. 


11. The Court of Sudder Udalut also remark that the course laid 
down by Section XVII. Regulation HL of 1802, which ought never 
to be omitted, was not followed either by the District Moonsiff or the 
Acting Subordinate Judge. 


12. The Court of Sudder Udalut therefore resolve to remand the 
Suit back to the District Moonsiff for disposal, with reference to the 
above observations. 


No. 24 or 1848, 


1, This Suit was instituted by the Platatiff (Respondent) for the re- ° 
covery from the Defendant (Appellant) of Rupees 527-5-9 for a breach 
of contract. 


2, The Plaint was to the effect that Defendant on 29th June 1844, 
signed a contract or agreement binding himself under a penalty of 
Rupees 300 to supply Plaintiffs predeceasore with 227,846 laterite 
stones on account of Government at the rate of 14 Rupees per thou- 
eand, and that from 2d July 1844 to 5th March 1845, he (Defeoeaat) 
received advances to the amount of Rupees 3,000, but only deliver 
1,96,495 stones, the value of which Rupees 2,750-15-2 at the above 
rate, added ta Rupees 63-2-0 coat of jungle wood received from him 
made an aggregate of Rupees 2,814-11-2 which, deducted from the said 
sum of Rupees 8,000, leaves a balance of Rupees 185-4-10, which sum 
with Interest thereon Rupees 42-0-11 and Rupees 300 the amount of 
the penalty, total Rupees 527-5-9, Plaintiff sued to recover. 


3. The Defendant in his answer affirmed that he delivered 2,15,047 
stones, and that he would, had he been permitted, have delivered the 
remainder according to the contract, the penalty could not legally be 
claimed. : 

4. The Civil Judge was of opinion that the Plaintiff's witnesses had 
proved the accounts filed by him, their testimony being clear and ga- 
tisfactory as to the number of stones delivered and rejected, as well as 
to the admissions of Defendant and the frivolous excuses made by him 
for not settling his account ; that it was shown that it pad not been 
customary to grant receipts to contractors for stones delivered daily, 
but the number was duly entered in the Public Accounts of the En- 
ginecr’s: Department, the correctness of which there was no reason to 
question ; that it was therefore manifest that the Memo. age by 
Defendant, which does not bear the signature of any Public Officer, 
wotild have been of no use had it been filed, and that the time granted 
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by the Sub-Collector to Defendant, at his own regueat, to enable him 
to come toa settlement, was additional and conclusive evidence against 
him. “ 


5. He therefore adjudged the Defendant to pay Rupees 185-4-10 
Principal, with the amount of the penalty for breach of contract Ru- 
pees 300, Total Rupees 485-4-10 with Interest on that sum to the 
execution of the Decree. Costs of Suit to be paid by Defendant onl 
on the amount adjudged against him, as the Taterent sued for coul 
not be legally claimed, the penalty for breach of contract having been 
clearly defined by the terms of the agreement. 


6. The Defendant being dissatisfied with the above decision appeal- 
ed therefrom, and in his detailed Petition of Appeal among other things 
affirms, that the Respondent’s statement, that of the number of stones 
supplied by him (Appellant) 7,194 were returned to him as objection- 
able, that 400 belonging to Government had been erroneously inserted 
in the Memo. furnished to him, and that 11,000 had been entered 
therein in four items on four different dates over and above the actual 
supply, was not at all correct. That the Memo. furnished to him by 

. Respondent’s Subordinates (Respondent’s Ist and 2d witnesses) in 
their own handwriting, exhibited a total of 2,15,047 stones supplied 
by him, That Peons were employed in the gn to see that none 
but unobjectionable ones were sent tothe work, a were examined 
again, and only those actually taken were entered in the said Account ; 
that the 400 stones taken from the walle of the Fort might have been 
by an oversight erroneously entered in one account, but that the same 
error should have crept into all the accounts is improbable,and resta only 
onthe unsupported statement of the Ist witness, who, as well as the 
2d, is his enemy ; and that the said witnesses may have purposely made 
false entries, i. e. lesa than the actual numbers, on the four datea above 
alluded to, with a view to cause logs to him (Appellant) and some ad- 
vantage to themselves. 


7. He then gocson to assert, that the Respondent had examined the 
said Memo. in presence of the said witnesses, and affixed his mark in 
pencil to each item which he fond correct, and, after making the 
total also in pencil, returned it to him (Appellant): had it therefore 
contained au entry over and above the actual supply, the Respond- 
ent would have then detected it, but such was not the case—and that 
he (Appellant) made no admission to the Sub-Collector of their being 
a balance against him, nor obtained any time for the purpose of settling 
it, thie time applied for and granted, being merely for the comparing 
of accounts. 

8. Ie urges, moreover, that it is not shown in the evidence, nor 
stated in the Original Decree, how, or in what particular, he’ broke 
his contract ¢ that the contract itself does not provide for the deliver 
of the whole number of stones toithin any specified period, in default 
of which the penalty should be paid; that other stone cutters were 
employed besides himself in order to expedite the work ; that had his 
supply been deficient, he would, it is to be presumed, have been called 
upon through the Collector to furnish more, and that, as such was not 
the case, it is to be inferred that the stones supplied by himeelf and 
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others were found sufficient for all the purposes required ; that, ine 
fact, the whole of the stone work was completed before the departure 
of Captain Ditmas, Respondent's Sredecessor, with whom the contract 
was made, who then gave him (Appellant) a Testimonial (now in his 
possession) speaking highly of the services rendered by him; that he 
has undergone great trouble to supply atones for Government at 14 
Rupees, when no one else would do it for less than 16, and that it is 
not just that he should be subjected to the payment of a heavy penalty 
on the ground of an alleged breach of contract, which is not shown to 
have occurred. 

9. The concluding para. of the Appeal Petition contains matter 
which is highly objectionable and improper, consisting of imputations 
on the conduct and motives of the Civil Judge in the disposal of the 
Suit, which are obviously groundless, as well as absurd, and for which 
the Vets! who filed the Appeal Petition deserves to be severely cen- 
egured, 

10, The Respondent answered, that it wae not the custom to examine 
the atones on delivery, to find out whether any were objectionable, 
but after the stones were conveyed to the different places where they , 
were wanted, and the building commenced, the Masons examined and 
selected those fit for use, and rejected such as were not so. That of 
those supplied by the Appellant 7,194 were rejected accordingly, and 
so entered in the public accounts, 

11. That the said accounts show plainly that of the 500 stones en- 
tered in one item as supplied by Appellant, 400, which were taken 
from the walla of the Government Fort, were included by mistake, as 
recorded in a note after the mistake was discovered. 


12. That the Appellant could have had no difficulty in altering the 
fignres in the four items of the Memo. alluded to, so as to increase the 
total, after it had been examined by the Respondent, but not compared 
with the Office accounts, as alleged by the Appellant ; that the Appel- 
lant had been given to understand that stones not of the dimensiona or 
quality mentioned in the contract would not be accepted; that he 
should supply them regularly to prevent the Public work being stop- 

ed, and perform all the conditions of the contract punctually, but that 
he failed to do so, and showed great indifference as to the perform- 
ance of the contract and caused delay, in consequence of which and the 
emergency of the work, other stone cutters had to be procured and 
the building was completed by means of the stones supplied by them, 
Therefore there is ‘‘ hardly any doubt” that Appellant should Pay the 
penalty stipulated in his contract, and that Appellant had himeelf ad- 
mitted before the Sub-Collector, that he was indebted in the amount 
of balance sued for, as the orders of that Officer to the Police Ameen 
(exhibits B and D) and the Ameen’s answer (exhibit C)e will clearly 
show. 


13. The Court of Sudder Udalut concur with the Civil Judge in 
considering the Plaintiff (Respondent’s) claim to the. balance of the 
amount advanced to Defendant (Appellant) viz. Rupees 185-4-10 to 
have been satisfactorily established ky the evidence adduced, seeing 
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® 
no reason whatever to doubt the correctness of the Public Accounts, 
or Lo discredit the testimony of the witnesses examined to prove them, 
whereas the Memo. produced by tle Appellant in support of his ase 
sertions as to the number of stones delivered by him cannot be at all 
relied on, 

14., It is obvious that nothing could be easier than for him to alter 
numbers entered therein on the dates referred to, by prefixing a nu- 
meral to represent thousands, and thie is what appears to have been 
done, as the deposition given by the Appellant’s Vakeel, who was exa- 
mined regarding the eaid Memo, shows; the other figures in the place 
of units, tens, and hundreds, being found to correspond exactly with 
those entered in the Respondent’s accounts, in which, it is evident, 
that no alteration has been made. No evidence has however, been 
adduced to prove the alleged breach of contract on the part of the 
Appellant, 


15, The contract itself specifies no period, within which the whole 
number of stones was to be delivered, and there is nothing on the re- 
cord beyond the Respondent’s statements in the pleading to show that 
the Appellant neglected or refused to supply the whole quantity, or 
that the Public work was damaged or impeded in consequence, 


16, The Court of Sudder Udalut are therefore of opinion that thé 
penalty of Rupees (800) three hundred cannot legally be awardéd 
against the Appellant, and modify tha Lower Court’s Decree to that 
extent, adjudging Appellant to pay the said sum of Rupees (185-4-10) 
one hundred and eighty five, Annas four and Pice ten only, with ine 
terest thereon, up to the execution of this Decree, 3 


17. Costs to be defrayed by the Appellant in proportion to the 
amount he is adjudged to pay. 


Notr.—TIt will be observed that in this case (para. 4) the Plaintiff is allowed to 
use his own entries for himself: while an admission which he makes, may not be 
used against him. No evidence was given of any breach of contract : and the in- 
strument on which the Defendant relies, turns out a forgery. . 


No, 57 or 1851. 


1. The Plaintiff alleged that the Defendants were the represetiias 
tives of one Appavoo Pillay, with whom he had dealings from 1825 to 
1833, and who died in 1840; that the accounts of these dealings were 
adjusted by the Defendants 1 to 4 on the 8th September 1841, when 
a balance was%truck in his favor of Rupees 288-14-3, and the man- 
aging member, the 2d Defendant, executed a Rond in his favor for 170 
Rupees, which however he declined to accept, not being willing to 
abate the remainder; that a charge was preferred by the 2d Defendant 
against him before the Head of Police, of having extorted the said 
Bond, but was dismissed on the Ist October 1841; and that the Suit 
was laid for the amount of settlement with interest, in the aggregate 
Rupecs 451 -10-9, 
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2. In their answer, the lat to 4th Deféndants denied that Appaveo 
Pillay had any dealings with the Plaintiff. They alleged that Appa- 
voo Pillay had charged the Plaintiff with embezzlement, and com- 
mented on his never having signed any settlement during the 9 years 
in which the dealings are atated to have been carried on, or for 9 years 
after they had closed. They averred that Appavoo Pillay died in 
1839. They admitted that the 2d Defendant had signed a Bond for 
170 Rupees in 1841, but they alleged that he had done so upon com- 
pulsion, and immediately complained to the Police, upon which the 

lnintiff surrendered the Bond. 

3. In a supplemental anawer, they further urged that the 2d, 3d 
and 4th Defendants were divided from, and had received no part of 
the estate of, Appavoo Pillay, who had been adopted by their divided 
grand uncle, 

4. The 2d Defendant died, and his widow and sons, Sth, 6th and 
7th Defendants, were made parties to the Suit. : 


5. The District Moonsiff found that the evidence of the Plaintiff's 
witnesses was confirmed by the depositions taken by the Tahsildar in 
1841, and deeming that it had been proved that the settlement had 
been signed by the 2d Defendant, that the Bond above referred to 
had been voluntarily executed by him, and that che Defendants were 
undivided, he passed judgment for the balance shown in the settle- 
ment, viz. 249-8-9, with interest from the date of Plaint. 

6. The Civil Judge reversed the Decree for the following reasons. 

“There seems no doubt of the late Appavoo Pillay having been 
“ adopted, as alleged by the Appellants. One of the witresses for 
“ the Respondent deposed to that effect, and this alters the nature of 
“ the relationship to the Appellante, excepting the lat Appellant who 
“is his son.” 

“The District Moonsiff has made all the Appellants anawerable for 
“the debt, on the grounds that it has not been shown that any divi- 
“gion of property Lad taken place. But, on the other hand, it is not 
“ proved that there was any propetty of which they could claim the 
“division, or that the deceased Appavoo Pillay lived with the Appel- 
“ Jante in a joint family ; on the contrary it would appear from the evi- 
“ dence that he did not, as he was living in a separate village from all, 
“except his son, the Lst Appellant.” 


“ The accounts on which the Respondent founds hie claim are most 
‘unsatisfactory. There is nothing like a regular account current. 
“ Thereare four separate accounts of transactions alleged to have taken 
“ place, extending from the year Partheva to the year Vejeyah (1825 
“to 1833), but no where is the balance struck, or the total amount 
‘due to any particular date shown. One of them seemp-to relate to 
‘(a debt due by another person who has signed the document, but it 
“does not appear how it is connected with the present claim.’ 

“It appears from the evidence that the Respondent was not on 
“ good terms with the deceased Appavoo Pillay. It is very unlikely 
“ that loose accounts of such long standing, and bearing no interest, 
“should have remained unsigned and ungdjusted.” 
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“‘ Appavoo Pillay died in the’year 1838 (not in 1840 ae sloped 
“the Hesposdant) He appeara to have left same property; and: if the 
“ Respondent, who is the village Moonsiff, had any just claim thereon, 
“it might be expectedsthat he would have then brought it forward. 
“In the year 1841 he seems to have made a demand against the late 
“2d Defendant (who is represented in the Appeal by the three last 
“‘ Appellants), His demand was resisted, and the espondent has 
“ since allowed about five years more to elapse before renewing it, by 
“the institation of the present Suit. Under these circumstances, the 
“ Civil Judge is of opinion that the claim of the Respondent was in- 
‘admissible, ‘Lhe Decree of the District Moonsiff is therefore set 
“aside, the Respondent paying all costs.” ; 

7. Upon the application of the Plaintiff, the Court of Sudder Uda- 
lut admitted a Special Appeal, on the ground that the Decree ot the 
Appeal Court was imperfect. 

8. The Court of Sudder Udalut observe that the Civil Judge has, 
in disposing of the Appeal, omitted all allusion to the Bond for 170 

, Rupees, adinitted to have been grauted to the Plaintiff by the 2d De- 
fendant. The District Moonsiff found that the Bond in question had 
been executed voluntarily and not on pope: as alleged by the 
Defendants, and the Civil Judge ought also to have recorded his 
opinion on this point, which is a material one for the proper disposal 
of the Suit. Having done this, the Civil Judge ought then to have 
proceeded to determine in what way, and to what extent, the Deed 
in question affected the Plaintiff's claim, and disposed of the case ac- 
cordingly. 

9. In order that this course may now be followed, the Court of 
Sudder Udalut resolve to remand the Suit to the Civil Judge. 
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VENKATACHALAM PILLE, 


‘the Case of Venca- ‘I'he prisoner was charged with having, on the 
inehalain-Pille. 16th January 1851, taken to his house a female 

The prisoner in this child named Marayummal, aged eix years, and 
casechargedwith child having given her intoxicating drage, in’a plantain 
murder was acquitted frit muordered her by twisting her neck, Yobbed 
by the majority of the he body of jewels valued at 99-8-0, and 
Court of Foujdaree the body of jewela vaiued at Kupees 39-8-0, an 
Udaluton the ground thrown the corpse into a well. 

f contradicti d : : 
tmprobabilities in the ‘ The trial was held before the Session J udge of 
evidence, and ane Salem, 

ission’ of the Sea- , 
fioh dudes to cena Tt appears that the deceased was missed on the 


examination certain eyening of thg day specified in the indictment, and 
. 
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of the witnesses with that suspicion having been altracted to the Lat wit- 
reference to the dit- nesg Ramayi, who is stated to have been employed 
crepanciea vbservable 3 
in the evidence waa 98 ® Servant about the prosecutor's house, she was 
noticed by the Fouj- nies? by the prosecutor regarding the child, 
darce Udulut. enied at first that she knew any thing about it, 
but in the course of the night, after having been 
pressed by the prosecutor, confessed that she had taken the child on 
the previous afternoon to the prisoner’s house, where it was murdered 
by the prisoner, and was afterwards, in her presence thrown by him 
into a well in the neighbourhood of the village. 


She stated that she had been requested by the prisoner to bring the 
child to him, in order that he might rob it of jewels, and that he had 
promised her a present of five Hupees for doing so; that on the pre- 
vious afternoon having taken the child into the bazaar with her to see 
some dancing, she met the prisoner near a flat stone in the bazaar, and 
at his request followed him with the child to a neighbouring field, and 
then to the prisoner’s houge, into which he took the child, leaving her 
under a pandal at the entrance, and after remaining some time within, 
came out carrying a bundle tied up in a cumbly, and took her with 
him to the well already referred to, where he took out of the cumbly 
the dead body of the child, threw it into the well, and placed a stone 
upon it, and then returned with her to the village, told her that he 
would go back to the well on the following day, for some jewela, which 
had been left by him on the body; and having strictly enjoined her 
not to divulge to any one what had occurred, left her at her house and 
procecded to his own. ; 

‘The purport of the witness’ confession appear to have been feported 
to the village authorities at an early hour in the morning; and the 
well pointed out by her having been examined, the dead body of the 
missing child was ond in it with a heavy stone placed upon it, 


‘The prisoner was apprehended on the same morning when at work 
in his field. In ashed belonging to him a cumbly was found, which 
was identified by the Ist witness as that in which he had carried the 
dead body from his house to the well, and, on his house being searched, 
a gold “Cuppu” or earring waa found in it, in a chatty, and was 
claimed by the prosecutor as having belonged to the deceased, 


Jewels to the value of Rupees 32 were found on the corpse; others 
to the value of Rupees 36, which were alleged to have been worn b 
the deccased, being missing ; and, with the exception of the “ Cuppy” 
referred to, which is stated by the prosecutor to have been one of the 
Jewels worn by her, none of them had been found when the trial took 
place.” 4 
After the apprehension of the prisoner a person belonging to the 
village came forward, and stated that on the previous evening, when 
passing near the well in question, on his return from his work, his at- 
tention wae attracted by hearing the sound of a splash, and seeing 
a woman standing on the bank, he called out to know what was the mat. 
ter, and was answered by the prisoner, who waa in the well (and whom, 
although he did not see him, he recegnized by his voice) to the effect 


APPENDIX No 11. 2 


that he, Venkatachalam Pille, (mentioning his name;)" wa waebing 
himself in the well and had by accident kicked a large stone into if. 


‘The fact of a person having h areagi near the well just at the time 
the prisoner threw the body of the child into it, having asked what 
was the matter, and having been answered by the prisoner in the 
manner above described, had, it is alleged, been mentioned by the Let 
witness in her confession on the previous night. ional 


Additional evidence, which was considered by the Session Judge to 
connect the prisoner with the fate of the deceased, was adduced by 
three other inhabitants of the village, who stated that they hed seen” 
the prisoner in company with the lat witnese and the deceased on the 
previous day, two of them adding that they had seen them proceed 
together to the house of the accused. 


The prisoner and Ramayi having been committed for trial, and the 
latter having been subsequently admitted as an approver with the 
sanction of the Court of Foujdaree Udalut,the Session Judge in con- 
currence with the Mahomedan Law Officer convicted the prisoner of 
the murder laid to his charge, and referred the trial to the Court of 
pounaree Udalut recommending that he should be sentenced to suffer 
death, : bie 


By the Court of Foujdaree Udalut, EB. P, Thompson. “1 oonaur 
“with the Session Judge in convicting the prisoner of the murder. 
“ charged and would sentence him to suffer death.” ; 


W. A. Morchead. “ The Ist witness’ statements in ragard to the 
“ prisoner's conduct in the matter appear to me in the highest degree 
“improbable.” : 


“ It is alleged that the prisoner in broad daylight, through the pub- 
“lic street, conducted the deceased and the Ist witness to his house, 
“about which several of his relatives were employed at their various 
“ avocations, and bidding the witness to remain close by, took the:de~ 
“ceased inside, murdered her, stripped her of sonte of her jewels; 
and, although nothing occurred to hurry him or interrupt bim in: 
“hia proceedings, left others on the corpse, exceeding in value those. 
“ which he appropriated to himself, brought it out in a cumbly, and. 
“without any further attempt at concealment, carried it through the 
“ village.to a well, taking the Ist witness with him to witness in what 
“manner he disposed of it, without adopting any other, precithione 
“ for his own safety, then an injunction to the witness, a,girl, who ip 
* described by thé Seasion Judge to be only. 10 years of age, not t 
« divulge to any one what had occurred ; and having concealed, wit 
“the exceptidn of one article of trifling value, all the jewels which 
“were taken by him, so effectually, that after the most careful search, 
“they have not been found, placed that one article ina chatty in his 
“house, where, he must have known that it could not fail to be die 
‘covered, whenever a search was made.” . 


“T cannot credit such a statement, when not supported by evidence, 
“the most cogeat and irresistible ; and I consider the proof adduced 
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* of the several circumatances upon which the Session Fudge hae cot 
“ sidered the Ist witness’ testimony to be corroborated, to be defective 
‘and on some points contradictory.” oy 


“T do not consider it to be olearly established by the evidence for 
“ the paces that the child had more ornaments on her person. 
“on the day she met with her death, than were found op the corpse 
“ when it was discovered.” < 


T cannot reconcile the fact of valuable jewels having been left on 
“ the body of the deceased, with the motive which is alleged to have 
impelled the prisoner to the commission of the murder ; and, in the 
“absence of more conclusive evidence to the identity of the Cuppu 
“ found in the prisoner’s house, I see no sufficient ground for discre- 
 diting the prisoner's statement that it was his own property, which, 
. with reference to its value, is by no means improbable ; while, if the 
Ist witnesa’ statement be true, its discovery In the place in which 
“it was found, is altogethgr irreconcilable with the effectual precau+ 
“ tions, which must have been taken by him, for the concealment of 
“the remainder of the jewels, alleged to have been abstracted from the 
“ body of the eseasedst 


“ Adverting to the conslusions deduced from the discovery of the 
“ Cuppu in question, I observe a most improper omission on the part 
‘of the Session Judge in neglecting to notice the denial before the 
© Police of the witness who was named by the prosecutor, aa the 
“ maker of the ornament in question. : 


“This witness was not examined by the Session Judge, although 

“ as it appears that he denied before the Police the 

age = 3 “ fact which he was called upon to establish, and 
nipeare syecwt “ one which, if proved, must have had an impor- 
* tant effect upon the prisoner, it was clearly most important, fn jus- 
tice to the accused, that his-evidence should have been taken. * 


‘The same remark is applicable. in regard to the persons said to. 
“have been about the prisoner's house, when the child was taken 
“into it, and the murder committed.” ! Pee oe 


“I appears that these persons were examined by the Police, but 
denied all knowledge of the facts alleged, and their examination 
before the Session Court, although, considering their d@itnection 
® with the accused, their evidence should have been received with 
“ caution, was clearly most desirable to teat the truth of the let wif- 
“ nens’ testimony.” : i 


“ The evidence of the 3rd, 4th and Sth witnesses £ consiger:in- 
“ sufficient to prove the fact of the prisoner. having beeugsven -on the . 
“day in question in the company of the et witness and the:deceased, . 
“It appears from the 3d witness’ deposition, that when seen by him 
in the bazaar on the day in question, the prisoner was at some dis- 
“tance from, and holding no communication with, either the Ist wit- 
“ness or the deceased ; and, considering the publicity of the place in” 
“which they were seen, the fact of theig haying been on the day in 
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“ question in the same street at a distance from, euh ati 


«me insufficient to justify any conclusion to the prejudice 
© cused.” pete Sak 
“ The evidepce of the 4th and Sth witnesses, who state that 
“ saw the prisoner, the lst witness, and the deceased proceed from # 
“ particular atone in the bazaar to the entrance of the prisonét’s house, 
* contradicts the lst witness’ statement, from which it would appear 
“that they went in the firat instance to a field in a different direttivn.” 


“Tt is possible that this discrepanoy might have been reconciled 
“gq more careful examination of the witnesses in question } but on this 
“ point many obvious questions have been omitted, and the Court-are 
« left entirely to conjecture in regard to the fact to which the said wits 
“ nesses have deposed.” ah 

“On another important point, viz., the real age of the lst witness 
“ the information is far from satisfactory. By the Police she is repres 
“ sented to be sixteen years of age, while by the Session Judge- her 
“age is fixed at ten; and for this difference upon a point of much inne 
“ portance in the consideration of the cage no reason whatever has heen 
* assigned.” : OF aed 

“The only remaining circumstance which bas been adduced ‘in, 
* corroboration of the Ist witness’ evidence, viz. the alleged recogni- 
« tion of hie voice by the 2d witness near the well in which the bod 
“was found, on the evening the marder must have been committed, 
« must be admitted to afford a strong link in the chain of presumptive 
« evidence against the accused ; but in itself appears to me insufficient 
“to corroborate the trath of the let witness’ statement, when the other. 
« improbabilities by which it is characterized are taken into corisiders 
* ation.” 3 

wi Ae 

“ Under these circumstances I feel it my duty to acquit the prisoner, 
“ and would direct his unconditional release.” ME ees 

“TT do not think that any thing would be gained by further 
« dence being now taken.” —_ ren 

G. 8. Hooper. “ ‘This is 8 singular case, anc one in which it ts dif. 
 feult to come to a satisfactory conclusion. Upon the whole héws. 
“ ever, I have been led, after much and anxious consideration, to t 
‘the same view of it ae the 8d Judge has done, and to join. him 
“ acquitting the prisoner.” 4 tafig 

“The Session Judge ought to have put some further questions 
“ the 8d, 4th and Sth witnesses with a view to ascertain wheiher ov: 
«not the contradictions between their evidence and that of the lit 
« witness (approve) on the important point alluded to by. the’ 8d 
“ Judge in his minute, could be explained away.” .....-. os, 

“The preceedings of the lower Courts are very often defective in 
“ this respect.” : al ; 


oe 
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The Case of Chin- 
natambi Nadan, 


The prisoner waa 
convisted in the first 
instance by the Court 
of FoujdareeUdalut of 
the murder ofa female 
and was sentenced to 
be hanged ; hut evi- 
dence having been 
subsequently brought 
forward which went 
to show that the crime 
charged must have 
been committed by 
other parties, the 
original sentence was 
reoalled and the pri- 
Boner was acquitted 
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CHINNATAMBI ‘NADAN. 

The prisoner was tried before the Session Court 
of Tinnevelly for the wilful murder of a female 
named Meenatchee. : et 

It appeared from the evidence addpced on the 
trial that the prisoner had for some years past oar= 
ried on an illicit intercourse with the deceased 
Meenatchee who resided in a house by herself ia 
the village of Murdaynuttam in the Tslock of 
Suttoor, and that about 7 p,m. of the 12th April 
last the prisoner and the deceased were seen to ene 
ter the house, in which, on the following morning, 
the deceased was found murdered with a deep 
wound on her throat and the prisoner lying near 
her in a fainting state from a severe wound on his 
private parts, the organs of generation having been’ 
entirely severed from his body. . 


emia Tt was stated by three of the neighbours (Iat, 


2d and 4th witnesses) who were sleeping close by, that in the course 
of the night cries were heard by them, proceeding from Meenatchee’s 
house, upon hearing which the 2d witness went to the door and on 
asking what was the matter heard Meenatchee callout that “ Ohin- 
natambi Nadan (the prisoner) was cutting her neck.” This the witness 
_ stated was followed le a sound like “ Koruttu Koruttu,” after which 
all became silent and he being unable to open the door which was bolted 
inside, proceeded to the house of the Nattumgar (the 7th witness) and 
early in the morning reported to him what had taken place. oa 
The lattex, it appeared, proceeded to the house soon after étnrise 
in company with Nowber Curnum, (the 5th witness) and the Mettoa 
Peon (the 6th witness), and having broken open the door with a pes- 
tle found Meenatchee lying dead and the prisoner near her ia, the 
condition already described and in & loft which opens into the room, 
a bill-hook was discovered stained with blood, with which iswas sup- 
posed that the murder of the deceased and the mutilation of the pri- 
soner must have been effected. . 


The prisoner when firat discovered, was unable tospesk, but on the 
arrival of the Head of Police on the following day he stated that the 
murder of Meenatchee and the mutilation of himself iad been com- 
mitted by certain persons who were concealed in the loft in which the 
bill-hook was found, that the door was bolted Sy himself after the 
murderers had quitted the house for fear of their returnmg to dispatch 
him and that as they were walking outside after leaving jhe house he 
recognised the voices of seven persons, whom he named.. He atiribut- 
ed the murder of the deceased, and the outrage which had been com» 
mitted on himself, to an -ill-feeling which existed on the part.of 
Mecnatchec’s relatives who were of the Reddy caste, inyconsequence 
of her cohabiting with a man of an inferior caste; the ptisoner being 
himself a Shanar. 
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This statement was discredited by the Head of Police, there being 
no access to the Pumas otherwise than through the deor, which was 
stated by one of the witnesses to have been bolted by Meenatchea 
when she retired to rest, and it being in the opinion of the Head of 
Police impossible that any persons could have secreted themgelves in- 
side the house without Meenatchee’s knowledge, as it was shown that 
she had been seated near the door spinning cotton for some time be-: 
fore she went to bed, These circumstances coupled with the evidence’ 
of a blacksmith in the village that the bill-haok with which the muy 
der was supposed to have been committed, had been made by him for. 
the prisoner a short time before and also by the evidence of certain of 
the relations of the deceased that a quarrel had recently taken place 
between her and the prisoner and that a few days before her death she 
had forbidden the prisoner to continue his visists to her, upon which 
occasion, according to the etatement of one of the witnesses, he had. 
declared his resolve, that rather than that she should attach herself to 
any other man, both he and ghe should die, led the Head of Police to 
the conclusion, which, it was stated, had been already arrived at by the! 
inhabitants of the village, that the prisoner was the murderer, and that 
finding himself unable to leave the premises undiscovered in conse- 
quence of there being persons moving about outside, he had mutilated: 
eee make it appear that some one elge was the perpetrator of, 
the crime, Say 







The prisoner was accordingly committed and having perfeetly re, 
covered from the effects of his wounds was tried for the murder of the’: 
deceased. : : + Sedeigel 





‘The evidence on the trial was generally to the same effect aa that 
given before the Head of District Police. There were however va- 
riations in the statements of some of the witnesses. For instapeg 
the 2d and 4th witnesses who had deposed in the Talook that they 
entered the house in the morning with the Village Police and exatin- 
ed the premises retracted these assertions before the Sessions Court, 


The 2d witness also alleged that he had communicated with to one 
but the lst witness afier hearing the cries of Meenatohee until he re« 
ported the matter to the Nattumgar, whereas the 4th witness stated: 
that he Went up to the door of the deceased's house when the €d 
witness was standing there and was told by him the purport of the 
exclamation that had been made by Meenatchee from taaide. 3 


There was a variation in the 2d witness’ statements regarding hid 
own proceedings on going to the house of the Wranty etet the 
Police he had stated that on going to the Nattumpar’s: houpe and 
finding that hé was asleep inside, he lay down in the court yard until 
the Nattumgar eume out, but before the Seasion Vourt he deposed, 
that on finding that the Nattumgar was asleep he returned to bie own 
house to sleep and then went back to the Nattumgar’s a little before 
daybreak and apprised him of what had occurred. : 








* 






‘There was moreover a discrepancy in the evidence as to the place 
where the bill-book was found: the 6th and 7th witnesses (the Mettoo 
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Peon and Nattumgar) deposing that it was found on the loft already” 
referred to, whilst the 5th witness (the Curnum) stated that it wae foun 

at the door of a room inside the house. 


The prisoner repeated in his defence the plea put forward by him 
in the Talook, having however retracted before the Principal Sudr 
Ameen, and omitting before the Session Court, the statement pre- 
viously made by him, that he had recognized by their voices certain of 
the persons by whom the outrage was committed, and atating that he 
knew nothing of the bill-hook and had never seen it before, although 
before the Police he had asserted that it belonged to Meenatchee and 
that he had often seen it with her, . 


While the trial was proceeding the prisoner put questions to seve- 
ral of the witnesses for the prosecution with the view of eliciting from 
them an admission that he had been beaten by certain of the deceas- 
ed’s relatives on a former occasion; and some of them admitted hay- 
ing heard that some years ago something of the kind had occurred. 


The Law Officer in his Futwah convicted the prisoner of the mur- 
der charged. 


The Acting Session Judge (Mr. Frere) concurring in this Futwah 
referred the trial for the final judgment of the Foujdaree Udalut with 
a recommendation that in consideration of the evidence being entirely 
of a circumstantial natnre, and adverting to the severe and irreparable - 
injury which the prisoner appeared to have inflicted on himself, the 

rescribed penalty of the Law should be commuted to transportation 
or life. 

In his letter of reference adverting to (he variation above noticed as 
being observable in the statements of the 2d and 4th witnesses the Act- 
ing Session Judge observed that it did not appear to him to effect the 
general truth of these witnesses’ statements, “ The fact of an alarm: 
“ having been raised in the village, as they deposed before sunrise in 
“ the morning, is,” the Acting Session Judge remarked, “ fully cor+ 
“ roborated by the testimony of the Head of the Village himself (the 
“7th witness) who was roused on the information given by the 2d 
*¢ witness, and the state in which the deceased and the prisoner were 
“ found is indisputably proved by that Officer aa well as by the 
« Curnum and Peon (the 5th and 6th witnesses), who give a clear and: 
“« minute description of the premises in which the murder took place.” 


The Acting Session Judge pronounced the prisoner's plea to be 
wholly irreconcilable with the facts of the cage and undeserving of. 
credit, He considered it highly improbable that the prisoner, after 
having received injuries of so severe a nature, would bave been phy- 
sically able to fasten the door in ao delibegate and complete a manner 
as it was shown to have been fastened, having, according to the evi- 
dence of the 5th and 6th witnesses, been found, when it was broken. 
open, bolted above and below with a chain in the middle; and he ob- 
served that the manner. in which the door was fastened was perfectly 
in accordance with the supposition that the murder was committed by 
the prisouer himself, after having firgt secured the door witb a yiew to 
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prevent interruption and that he then mutilated himself in’ a‘ patdeyam. 
of anger or despair. So aay, 
The evidence of the 8d witness who identified the bill-hook found 
on the prisoner, as the property of the prisoner, and whose statement 
appeared liable to no sugpicion, as he wae of a different caste from the 
deceased and her relatives and a resident of the same village with the 
prisoner himself, the Acting Session Judge considered strongly cor 
roborative of the prisoner's guilt. The handle of this weapon, the, 
Acting Session Judge stated, was of horn, of more elaborate work- 
manship than usual, and capable therefore of easy identification. 


On perusing the record of the Ist and 2d Judges of the Foujdaree 
Udalut were of opinion that the evidence (entirely circumstantial ag 
it was) left no doubt that the prisoner was the perpetrator of the 
murder, ‘hey deemed it impossible that after receiving the injuries 
inflicted on him he could have barred the door in the manner atated, 
and this fact, coupled with the rest of the evidence adduced, they con- 
sidered to be conclusive to his guilt. On the ground that the evi- 
dence was so entirely circumstantial and adverting to the discrepancies 
above noticed in the testimopy of some of the witnesses for the prose= 
cution, the Ist Judge suggedfed that the recommendation of the Aoti 
Session Judge should be acted on and that a sentence of transportation 
should he adjudged ia preference to the irrevocable sentence of death, 
The 2d Jadye being satisfied of the prisones’s guilt and considering 
the murder to have heen a most cruel and deliberate one did not con» 
sider that any grounds existed for a mitigation of the preacribed penalty, 
and the 8d Judge on a perusal of the minutes recorded by his cole 
leagues and of the Session Judge’s letter, having stated his opinion 
that no grounds existed fur any commutation of the penalty to which 
the prisoner had rendered himself liable by the commission of the 
murder of which he was convicted by the Ist and 2d Judges,.in con- 
currence with the Acting Session Judge and the Mahomedan Law 
Olficer of the Session Court, the prisoner was ordered for execution, 


Upon the warrant for the prisoner's execution being received at 
Tinnevelly,the Assistant Magiatrate (J. Hunter Blair) addressed a letter 
to the Session Judge, (the Acting Session ‘Judge, before whom the 
trial had been held, having in the meantime quitted the station) in 
which he stated that the Head of Police by whom the case had been 
committed, a man whose character had never atood high in his eatima- 
tion, being then under suspension, he had takgn the opportunity of a 
visit from the Head of Police who was sent to¥elieve him, to ask him 
if he knew any thing abont the charge, and was then told by hins that 
ho had strong reason for believing that the prisoner was not guilty 
© of the crime Ke was accused of, and that bis statement that the mur- 
“ der of the Woman and the mutilation of himself was committed by 
‘« some person connected with or employed by the Reddy party was 
© correct.” : : 


‘Lhe Assistant Magistrfte accordingly suggested, that if a further 
enquiry conducted by the present Head. of Police were permitted, 
important information might be obtained, . ; 
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On receiving this letter the Session Judge suspended the execution 
of the sentence and reporting the same to the Court of Foujdaree 
Udalut recommended that the trial should be re-opened with the view 
of further evidence being adduced. * 


This proceeding having been eanctioned by tho Court of Foujdaree 
Udalut a further enquiry was inatituted by the present Head of Police 
and additional witnesses were forwarded to the Session Court, by 
whose evidence it was clearly established that on the day the prison- 
er was alleged to have made use of the threat deposed to by the let 
witness for the prosecution, as having been made by him in conse- 
quence of the deceased having forbid his continuing his visits to her, 
he and the deceased were absent at a feast in another village upon the 
best possible terms, ‘Che fact of their having gone together to the 
feast in question was partially admitted by the Ist and 2d witnesses on 
ne re-examination by the Head of Police, and aluo before the Session 

ourt. 

Tt was also ascertained that the distance from the spot where the 
prisoner stated that he had been lying when the assault was made upon 
him to the door of the house was so fale, that it was easier for him to 
have fastened the door in the manner stated after having undergone 
the injuries inflicted on bim, than to climb into the loftfor the purpose 
of deposing in it the bill-hook, which, according to the evidence for 
the prosecntion, as originally recorded, it was to be inferred had been 
pies there by him after the mutilation had taken place: blood 
having been besmeared on the wall about the height of a man’a middle, 
which the witnesses for the prosecution alleged to have resulted from 
the prisoner having climed into it in his wounded state. 

Additional evidence was adduced to show that enmity against the 
prisoner existed on the part of several of the witnesses for the prose- 
cution and the fact of his having been assaulted on a former gecasion 
by the 7th witness (the Nattumyar of the village) and others, to which 
reference was made by the prisoner in the questions put by him to 
certain of the witnesses when they were originally examined, was 
clearly proved. . 

On consideration of the additional evidence adduced, the Conrt of 
Foujdarce’ Udalnt (present G, S, Hooper and E. P. Thompson) ar- 
rived at the conclusion that the charge preferred against the prisoner 
was the result of a conspiracy on the part of the principal inhabitants 
of the village in which the murder was committed to rid themselves 
of an obnoxious relative, whom they considered to have disgraced 
them, and to revenge themselves on the author of their disgrace by 
acts the most savage and revolting to humanity that had ever come 
under’ the observation of the Court. : | 

The Court of Foujdaree Udalut accordingly recalledethe sentence 
passed by them under date the 2lat July last and issued an amonded | 
sentence acquitting the prisoner Chinnatambi Nadan of the crime laid 
to his charge and directing his immediate rglease, - . 

Tie Court of Foujdaree Udalut further directed that the Magia- 
trate of ‘Tinncvelly should use every exertion’to bring to justice the 
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real prepetratora of this atrocious crime cither by the offer. of 4 te- 
ward for any information that might lead to the apprehension of the 
principals, or by the adoption of such other measures as might seem 
best calculated to lead togtheir discovery. : Fj 





TIRUGADU, COUNTAVADU and B. ATCHI, 


Tho Case of Piru- The facts of thia case gre fully stated in the 
gadu and two others. following extracts from the Session Judge’s (W. 
Of three prisoners Elliot) letter of reference. 


of Seana “ The three prisoners were charged with having 
prisoner who was “about midnight on the Ist of September 1851 
shown to have been.* * mardered KRungadoo aged about 20 years, whilst 
the planner and pie. asleepin front of his house in Soogamunchipully, 
Ronee. of he: mardae “ appertaining to the Talook of Jummalamadugoo 
fer death, and the ad“ the 3d prisoner holding the legs, and the 2d pri- 
and 8d prisoners to “ soner the hair of the deceased, whilst the Ist 
transportation forlife. « prisoner sat upon him, held him fast and stabe 

“bed him at the top of the head, with a pointed 
“iron knife, such asis used by Natives for culinary purposes, and 
“ thereby inflicting a wound, four inches deep, into the brain from 


“ which slab Rungadoo then and there died.” . 


“ The prosecutor merely repeats what he heard from others; but 
“from the whole record it appears that the 3d prisoner a married wo- 
“man left her husband about three years back and lived with her pa- 
‘vents... For two years the Ist prisoner has had constant intercourse 
‘with her, ‘This coming to the knowledge of deceased, a washerman, 
“ whether induced by considering such connection between a Mnssul- 
“man and Hindoo incorrect, or from his own addresses being ne-" 
© elected, he proclaimed the fact ; it soems moreover that Ist and $d 
“prisoners had a dispute on which occasion they were placed in the 
‘village watchhouse as disorderly persons.” . : : 


“Some months afterwards the 3d prisoner takes a fancy to the 
“ washerman, which the Ist prisoner detects, and resolving to put a 
‘stop to it, threatens the deceased by saying he would see how he 
“could manage to live—a menace which deceased does not appear to 
“have thought much of. ‘The lat prisoner however found another ; 
** young man the 2d prisoner who was accustomed to visit Atohi, but-. 
“instead of feeiing displeased or at least concealing his anger, deter,’ 
“mined with him to kill the washerman, their common evemy. ‘They. 
“aluo resolved to make Atchi a party to the deed and calling npon:, 
“her one night mentioned their intention, which from certain infor: 
“mation given by herself made it appear a favorable opportunity,’ 
“ ‘They called for the knife they knew her to possess, which ghe brought 
‘aud on the road settled the part they were each to act.” . i 
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“ Tt occurring to them that their victim might not be asleep, Atchi” 
“ willingly undertook the errand which was not a yery hazardous one 
ie for her, and soon ih back the welcome news of his sleeping 
iy soundly, upon which they advanced and,fell upon Rungadoo, the 

3d prisoner holding his legs and the 2d his hair, whilst the Ist pri- 
* soner, the strongest of the party, sat upon the breast whilat he gave 
“him a severe stab on the top of the ekull which appears to"haye pe- 
“netrated the brain and at once to have perfectly paralysed the de- 
“ceased who is said not to have moved, but who uttered for a short 
“time a groaning or gurgling sound and then died ; a small wound 
“* was also inflicted near the right eye.” 


“The 1st and 3d_prisoners,- being suspected, were apprehended ; 
“the 1st prisoner affected ignorance, but on Atchi’s confession being 
“known, he fully acknowledged the cruel deed and the motives which 
‘incited him to commit the murder in concert with the 2d and 3d 
“prisoners, ‘The 2d prisoner also confessed the cfime in the Talook 
“and before the Subordinate Criminal Court.” 


“The witnesses to those confessions are the 2d, 4th, Sth, 6th, 7th, © 
“Oth, 10th and 1@th as found at pages 22, 31 and 32, 38, 41, 42, 45, 
“48 and 59 of the Scssions Court proceedings.” oy. 


«The cloths worn by the Ist and 2d prisoners bore marke of blood, 
“the Ist prisoner had tried to wash the stain ont of the sella cloth ; 
“he acknowledged having wrapped round his waist at the time of the 
“murder, and which the 3d witness states he had previously seen” 
“him wear. Indeed the lst prisoner acknowledges before the Ses- 
“sions Court (page 65) that there was blood on the same, and endea-~ 
“yours to account for it by saying he was at a cock fight which 
“ caused it, and cited witnesses to support bis statement but totally 
« fails 5 i rca to the delivery of the sella cloth are the 4th and 
* Oth to 18th.” : ; 


“The 2d prisoner was apprehended with the trousers on, which he 
* wore at the time of the murder, en which thereswere spots of bload ; 
“to hide which, the trousers had been tucked up or folded in ; the 
“ 4th, 5th and 1Oth witnesses depose to this point.” ‘ 


“The dclivery and ownership of the knife are shown by the 4th, 
“5th and 18th witnesses. This instrument although stated to have 
“been wiped at the time, is nevertheless rusty and appears to pos- 
“sess atill some faint appearance of blood. The mother of the 8d’ 
« prisoner was sent for, but being reported sick, her evidence was dis~ 
* pensed with.” ‘. 


« Although the prisoners confessed the crime in the Talook and 
“acknowledged the truth of snch statements when befoze the Subor- 
dinate Criminal Court and had no questions to put to the witnesses, 
“it was considered advisable to ascertain the strength or otherwise of 
“ the deceased in order to give perfect credit to the likelihood of the 
“ 3d prisoner undertaking the part assigned her, of holding his legs, 
‘and the evidence was uniformly to the effect that the deceased was . 
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“Jess etrong than the 24 prisoner who is compérnti ly site, 
“undertaking was therefore without any danger and  pectac ay) 
“ witnesses were called for the defence, but their evidence, as-abere 
‘shown, was of no avail to the prisoners.” cece 


“Phe participation of 3d prisoner in the murder would by ker own 
“statements in the Talook appear at firet to have been forced upon 
“her by the threats or otherwise of the lst prisoner, but her readily 
“furnishing the knife and recommending to sse the position, &,, of 
“the deceased, her giving the information which led immedistely to 
“the carrying out of their expregs determination, when she had 1 in 
“her power to warn him of his danger and so prevent the. marder, 
“ show she was a willing participator in the deed and therefore they 
“are all equally guilty.” 1g 





“The Session Judge perfectly concurs in the opinion recorded by 
“each of the assessors convicting all the prisoners of wilful murder 
“and feels it his duty to recommend that Pirugadu, Chintivadu and 
“ Atchi be condemned to death.” 


The Court of Foujdaree Udalut, (present G. S, Hooper and H, 
Morris,) convicted the prisoners of the crime laid to their charge, but 
being of opinion that a capital sentence in the cage of the lat prisyney 
who as the planner and proposer of the murder waa shown to have 





death, and the 2d and 3d respectively to transportation for 


been the most guilty of the three, sentenced the Jet prisangy 39 aullor 
ea 





GANUGAPENTA SOMAYA and APPANA CHINNI. 


The Case of Ganu- 
gaypenta Sumaya and 
auiulher. 


‘two prisoners in 
this case charged with 
mitrder were by the 
Court of Foujdaree 
Udalut whe consider: 
ed that the evidence 
had been fabricated 
with the connivance 
of the Head of Polioa 
by whom the Prisons 
ers were committed 
for trial, 


The omis ion from 
“the indictment ofany 
statement of the part 
of the body in which 
the deceased wis stab- 
bed, was pointed out 
by the Court of Fouj- 
daree Udalut. 


The prisoners in thie case were charged. with 
having at 12 o’clock on the night of the [8th Ou- 
tober 1851, in company with two ather.persons, 
not apprehended, stabbed the prosecutrix’s. hus: 
band Papaya with a chisel, es he was. sleeping on 
a cot under a shed in front of his housgin the vil. 
lage of Sakunapalli in the Division of Pamgr and 
with having thereby caused his immediate death. - 

‘The trial was held before the Session. Coy 
Nellore, ae 

The fact of the murder was reported on:tt fy 
lowing day by the village authorities tothe: Head 
of District Police, but without any intimation of 
suspicion against any partioular peraon or persons, 
the wording of the report being, that “some one 
“having stabbed him (the deceased) in the right 


“ear he is now lying dead.” oe : 
A further report was addressed to the Head of 
Police by the village Officers two daye afterwards 
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in which they stated that they suspected ope -Ganugapenis Sonfaya 
~ (Ist paronet}s carpenter in a neighbouring village ; that they had 
sent tor him and examined his cloths, and having found staina of 
Dlood on his upper cloth concluded that he must have been the per- 
petrator of the crime. 


In this report the grounds upon which the suspicions of the vil+ 
lagers had been attracted to the said Ganugapenta Somaya, were nail 
stated, nor was any mention made of any other party being suspected. 
of having been concerned in the murder. . ; 


On the same day that this second report was written, viz., the 2lat 
October (the murder having been committed on the night ofthe 18th) 
the Head of Police proceeded to the village and held an inquest on 
the body, when a verdict of wilful murder was recorded againat the 
Ist prisoner G, Somaya and the 2d prisoner Appana Chinni, (the sia+ 
ter of the deceased) the prisoners being, according to the Head of Po+ 
lice’s report, in the custody of the village Officers when he arrived. 


On the following day the Head of Police commenced his inveeti- 
gation, which, after being continued for five days, (the wife of tha 
deceased who gaye evidence as prosecutrix and fourteen other per~ 
sons having been examiued) resulted in the commitment of the lat 
and 2d prisoners for trial upon the evidence of the Ist and &d wit 
nessea ; the former of whom was the sister-in-law of the deceased ; and 
had deposed before the Head of Police, that she was sleeping in his 
dhouse on the night of the murder and was awakened by the noise’ of 
persons walking about it, when she saw three persons standing near 
the cot of the deceased, one of whom, on her attempting to get up, 
went over to her cot and threatened to kill her as they had done 
her brother-in-law, and that in consequence she lay trembling on her 
cot ull daybreak, when a friend of her brother-in-law came and called 
him to go ont and plough with him, and receiving no answer called 
to her, upon which she got up and found her brother-in-law lying 
dead with a wound in his right ear, and then told the villagers, who 
speedily collected on hearing her cries, what had happened in the 
night. : « 


She stated that she had distinctly recognized the Ist prisoner and 
the other two persons who were with him in the house, and added 
that before the villagers entered the house, the 2d prisoner, the sister 
of the deceased, came to her and begged her not to implicate her; in 
reply to which she charged the 2d prisoner with having instigated 
the murder in consequence of the quarrels which were constantly oc- 
curring between her and the deceased on account of the intimacy she 
(the 2d prisoner) had contracted with the Ist prisoner. 


She stated that the villagers had come up when she made the above. 
charge against the 2d prisoner, and that in consequence of what she 
said, they took the two prisoners into custody. : eros 


She did not mention before the Head of Police having seen the 24: 
yvisoner in the house at the time the murder was committed. ; 


‘ 
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The 2d witness, a ryot of the same village as the deceased, depas- 
ed before the [ead of Police, that on the night in question he, had 
seen the 1st prisoner and the two other individuals named by the Ist 
witness in the neighbourhood of the house of the deceased ; that in 
answer to a question put by him they all told him their names, and 
that he afterwarda returned and saw the same three persons leaving 
the premiscs and on going in found the deceased lying dead. 


He mentioned having met Chinni the 2d prisoner, but contradicted 
himself in regard to the time of his meeting her, stating in the first 
instance that he met her going in at the gate as he was coming out, 
and afterwards that he met her coming trom the house as he was 
going in. 


Ue added that when he met her he charged her with having been 
aceessory to the murder with the other three persons he had scen, and 
that in reply she admitted that they had committed it “ for want of 
sense” and prayed him not to divulge it. 


This witness was not examined until seven days after the commis- 
sion of the murder, and it does not appear what led to his examiua- 
tion; the fact of his having gone to the house of the deceased on the 
morning after the murder not ving been mentioned by the Ist wit- 
ness in her deposition before the Head of Police, nor by any of the 
other witnesses examined by that Officer. 


The evidence of the other witnesses examined by the Head of 
Police had reference principally to the alleged causes of enmity on the 
part of the Let and 2d prisoners towards the deceased. . 


In addition to the ill-feeling caused by the resentment of the de- 
ceased on account of the intimacy between the Ist and 2d prisoners, 
which was shown to have been of long standing, it was stated, that 
high words had very recently passed between the deceased and both 
the prisoners on account of the latter having been accessory to the 
removalof the deceased’s wife from his house to that of her parents 
in consequence of a domestic quarrel. 


The statements of the Ist witness in regard to her recognition of 
the 1st prisoner and two other persons on the night of* the murder 
+ Cebwiraare: Vemass WEX® contradicted by the evidence of the individual® 
yarapu Venkata, named by her as having come in the morning to 

call the deceased, he having deposed that on the 
deceased not answering him the Ist witness called to him which she 
would hardly have done, if, as she asyerted, she had already been made 
aware that he had been put to death. 


Evidence équally contradictory to that given by the Ist witness on 
this point Was furnished by two other persons examined by the ITead 
of Police (Comarasetti Pullaya and Chitta Boyana Guruvappa) the 
tenor of whose testimony went to show that the fact of her having 
recognized the murderers had not been mentioned by the lét witness 
on the morning after the murder; one of them (Comarasctti Pullaya) 
“Vette thee etatine thatthe Ist witness. when questioned by lian on the 
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subject, had told him that she was prevented by the darkness ot 
seeing who the murderers were; but that in the morning the £4 
prisoner had informed her thet the let prisoner and the other two 
persons named by her were the perpetrators of the crimé. 7 


Only,the Ist and 2d witnesses however with the Proseentrix, the 
wile of the deceased, who had been absent from her house on the night 
in qnestion, were forwardod to give evidence before the Subordinate. 
Criminal Court. 3 

The case was committed aa it stood by the Principal Sudder Ameon 
for trial before the Session Court, and on the requisition of the Act= 
ing Session Judge, nine of the villagers, of whom only two had been 
examined by the Head of Police, were forwarded as additional wit+ 
nesses to the Session Court. oa 

In her evidence before the Session Court the Ist witness declared 
that the 2d_ prisoner was present with the other three persons in the’ 
house of the deceased when the murder was committed ; a fact which 
she had stated before the Principal Sudder Ameen, but had omitted 
all mention of before the Head of Police, * ce 

In other points also her evidence before the Session Coumt differed: 
materially from that given by her before the Head of Police, Sha. 
slated thats soon asthe murderers left the house she got wp and 
looked at the deceased, her previous statement being that she bad re-.. 
mained terrified on her cot and unable to rise till daybreak. She for,” 
the first time mentioned the 2d witness as having been one of those: 

, who came to the house in the morning, and in contradiction of her . 
rovious statement, asserted, that the moon was rising at the time of 
ver recognition of the prisoners and their companions in the house of 

the deceased, : 

Contradictions equally important in regard to his own conduct on 
having become cognizant of the facts to which he deposed marked the 
evidence of the 2d wilnesa before the Session Cougt, 


Seven of the additional witnessea.sent up af2the requisition of the 
Acting Scssion Judge gave evidence in support of the general purport 
of the Ist witness’ testimony, deposing that she had mentioned:te't a 
on the morning after the murder what she had witnessed during ‘ 
night. aye 

On several important points, however, the evidence of these persons 
contradicted that of the Ist witness; while of the only two who had 
previously been examined by the Head of Police, one (Comarasetti 
Chinnappa) entirely contradicted his own previous statement, depoa- 
ing before the Session Court that on going in the morning to the house 

+ of the deceased he found several persons there, and was they informed 
hy the let witness of what she had witnessed in the night; whereag 
before the Head of Police he had stated that the lat witness haying. 
been awakened by Coommara Vemavarapu Venkata (as stated by that 
individual in his deposition before the Police), had got up and called 
the deceased, obviously implying that up to that monfent she was 
ismorant of what had ocenrred. Pe 
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The 1st prisoner pleaded an alibi, and named two witnesses in 
support of his plea, to prove that he was absent at a feast in. another 
village on the night the miurder was committed; but both these per- 
sons denied haying seen him on the night in question, which denial 
was attributed by the prisoner, when asked whether he had any ques- 
tions to put to them, to the influence of the village Officers by whom 
he had been taken into custody. 


The @d prisoner confined her defence toa simple denial of the 
charge. 


The Mahomedan Law Officer of the Seasion Court pronounced the 
evidence sufficient to convict both prisoners upon strong presumptive 
proof of having been concerned in A murder of the deceased, and the 
Acting Session Judge (M. Murray) concurring in thie Futwah refer- 
red the trial to the Court of Foujdaree Udalut with a recommenda 
tion that the prisoners should be sentenced respectively to tranepor- 
tation for life. 


The Acting Session Judge observed in his letter of reference that 
“ the evidence rested chiefly on the atatements advanced by the let 
“ and 2d witnesses for the proscoution,” which, he stated that he “saw 
“no ground to doubt, as they were in a great measure corroborated 
« by the depositions of other witnesses called by the Court.” 


These persons the Acting Session Judge remarked: “ had no time 
“to concoct astory against the prisoners; they state what they sa 
“and their statements form very presumptive proof that the Ist an 
“ 2d prisoners were actually present at the murder, if the lst prisoner 
«ig wot the person who struck the fatal blow.” ; 


The Court of Foujdaree Udalut (present G. 8. Hooper, H. Morris 
and I’, L, Strange) on the perusal of the record of the trial considered 
the evidence altogether undeserving of oredit, and acquitting the. pri- 
sonere, directed their unconditional release. : 


The view taken by the Court of Foujdaree Udalut of the evidence 
for the prosecution’ is to bo gathered to acertain extent from the 
foregoing statement of that evidence, and the remarks already made in 
regard to the discrepancies it contained. The farther grounds ag- 
signed by the Conrt for the judgment passed by them are contained in 
the following extract from their proceedings. 


“ The perusal of the record of this case has led the Court of Fouj- 
darec Udalut to entertain a very different appreciation of the evidence 
from that arrived at by the Acting Session Judge, and they are at a 
loss to underagand how any Judicial Officer could have founded a 
conviction upon testimony, abounding in such glaring discrepancies 
and improbabilities, and bearing on the face of it such obvious marks 
of having been falsely concocted with a view to the conviction of the 
accused.” 


‘The murder is described as having occurred on the night of the 
18th October last. On the following morning the village quthorilies 
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attended at the spot, and it is deposed thatthey were then informed ¢ 
the prisoner and the two other persons charged having been seen by 
the Let witness in the house where the murder was committed, and of: 
three of the same peraons having been seen near it about the same 
time by the 2d witness, and a fourth, viz. the 2d prisoner, leny- 
ing it,” a : 

“One of the village Officers, the Curnam, was examined on this 
point by the Acting Session Judge, and was one of those who deposed 
to the above effect, 





“ That this evidence is altogether false, and that no such informa- 
tion was given at the time alluded to, appears plain from the reports of 
the village authorities of the 19th and 2let October, the Ist of which 
documents gives the information that the deceased had been stabbed 
by “some one” making it evident that it was not then known Ly whom: 
while the other intimates that the Ist prisoner having been suspected, 
his cloths had been cxamined and stains of blood appearing thereon, 
it had been “ concluded that the crime must have been committed by 
lim ;” no others furthermore being then implicated, from which it is- 
manifest that the evidence relied upon by the Session Judge had up 
to that period not been furnished. The Punchayetnamah, dated also 
on the 21st October sets forth the case in the same way, detailing 
grounds of suspicion against the 2d prisoner, as well asthe Ist arising 
out of enmity existing on their parts towarde the deceased, and speaks 
of the stains found on the Ist prisoner's garments, the narrative being 
wound up in these words, “ this is what we have understood from ex- 
“ amining the corpse, and other persons, both when we first saw the 
“ corpse, and when we looked at it again this day at 2 o'clock in the 
‘presence of the Head of Police.” : 


“ Such was the position of the case when the latter functionary ap- 
peared on the scene. After this it underwent a marvellous trans- 
formation, and on the following date, that is on the fourth day after the 
murder, the testimony above recited, as given b¥-°*s lat witness, at 
length appears; the evidence of the 2d witne — whose name in the: 
meantime is not mentioned by any of the deponen: "not ‘being pro- 
duced until the 25th or seven days after the murder took place... - 


“Tn the face of these facta the Acting Session Judge observes in 
his letter of reference that these witnessos had no time toconcoct a story 
against the prisoners, and he repeate the observation when commend- 
ing to the Court the evidence of the 2d witness, on the ground that 
he “ had very little time to fabricate such a story.” *: 


“ In the sketch of the evidence given’at the commencement of these 
proceedings the Court have noted the various discrepancies and con- 
tradictions which mark the evidence for the prosecution throughout; 
but they would especially refer to the testimony given before the Head 
of Police by the 3d additional witness for the prosecution (Comarasetti 
Chinnappa) and by Coommara Vemavarapu Venkata (who was ex- 
amined only before the Head of Police), both of whom deposed be: 
for that Officer that the lst witness, so far from having been cognizant , 
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of the murder during the night, as hes been since -advetted Uy tary: 
called to the deceased in the morning to waken him up and then fe. 
the first time leatnt what had occurred.” : ; 


“ The Court have already noticed the contradictory statement made 
on thia point by Comarasetti Chinnappa when examined before the: 
Session Court.” ee 


“ That the statements of the Ist and 2d witnesses were fabricated, 
appoars further from the testimony given before the Head of Police 
by Comarasetti Pallaya Carampudi Narappa, and Chittahoyana Gu- 
ruvappa, who were among the earliest who went to the house of the 
deceased on the morning in question, and whose statements show tliat % 
neither the lat witness nor any other person had then any informatio, 
to give as to the murderers of the deceased. 


“ None of those persons were examined by the Session Court, antk 
the omission to call for their evidence, as well as that of Coommars’ 
Vemavarapu Venkata, which was obviously calculated to expose the 
falsity of the accusing witnesses, appears to the Court of Foujdaree 
Udalut to argue the moat culpable neglect of duty on the part.of the 
Acting Session Judge.” raed 


“There are furthermore internal marks of falsehood in the evidence. 
of the Ist and 2d witnésses, which of themselves appear to.the Court’ 
to render their testimony altogether undeserving of belief.” 


“The let witness represents that the murderers were observed by: 
her when standing round the cot of their victim, after the deed had: 
been accomplished, and that she was threatened by one of them and’ 
told of what they had done ; a course of conduct which it is difficult 
to supposo that persons having just committed a murder would be 
betrayed into, as being so obviously calculated to lead to their detec 
tion and conviction of the crime. ‘The 2d witness in like meni Aa 
poses, that when. . by him outside, these murderers stopped an 
revealed their names t....pim, thus again gratuitonaly exposing them 
selyes when the ™ y Wow Clear for them to have decamped.” : 














1..e Court have already adverted to the contradictions and dis- 
crepancies in the evidence of these witnesses av given by them before 
the volice and before the Session Court.” apatite 


“<The additional witnesses relied on by the Acting Session Judge, 
as having afforded corroboration to the let and 2d witnesses, fram 
having, as they say, been early recipients of their information, were 
with the exception of the 3d and 5th not examined till the oasq came 
before him, antl there is thus no security that theis declarations have 
not been coneocted, while there ia much to falsify them.” - ‘ 


“The contradictory nature of that given by the 3d witness (Comas 
rasetti Chinnappa) has been already pointed out. The Ist additional 
witness, a Curnum, is one of those who sent in the village reports, the 
7th was present when one of these reportd was written, and the 4th 
and Sth signed the Punchayetnamah, and these documents pointedly 
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falsify their testimony. . Sach of these witnesses, moreover, WEGepOee 
in reference to the 1st witness’ information, have fallen in with hey 
amended declaration that the 2d prisoner was present at the murder 
which is of itself a most suspicious feature.” . 8 

“ Not one of the contradictions above noticed appears to have ats 
tracted the attention of the Acting Seasion Judge; not a single ques- 
tion has been put by him-with reference to them, and from the course 
of examination it would appear that that Officer could have paid no 
attention whatever to the record of the preliminary investigation ; 
thus losing sight of the best criterion by which to test the value of the 
evidence adduced.” 


“ The Court of Fonjdaree Udalut are conetrained to remark that 
the proceedings before the Session Court evince thronghout either the 
most reprehensible negligence or a great and deplorable inaptness for 
judicial investigation on the part of the Acting Session Judge, and 
they deem it necessary to direct that that Officer will aubmit any ex- 
planation he may have to offer of the negligence displayed by him in 
the trial and reference of the case.” b 


“ The Court of Foujdaree Udalut farther resolve to direct that the 
Magistrate will institute an enquiry in regard to the circumstances 
under which the evidence of the let aud 2d witnesses was produced ; 
the evidence in question appearing so manifestly to have been fabris 
aco after the arrival of the Head of Police £ the scene of the mur- 

er.” : 


“ The Court desire that the Magistrate will require the Head of 
Police to account for having accepted this evidence as true, and so 
sent on the cnse to the Criminal Court in the face of the village re- 
ports of the 19th and 21st October ; the Punchayetnamah, and the 
testimony of Vemavarapu Venkata, and the thyae other individuals 
above referred to, as given before him, as also of the Sd additional wit- 
ness, ull of which were so calenlated¢o convince:bim of the utter falee- 
hood of the statements of the said et and 2d witnesses; and4n com- 
municating the result the Magistrate will be pleased to report x@iterally: 
upon the conduct of the Head of Police aaa Police cone 


set, 








“The Court observe that in the record of the trial the additional: 
witnerscs who are entered as Court witnesses from Ist to Sth should 
have been numbered consecutively to the lst and 2d witnesses, aa wity: 
nesges from 3d to 11th.” ame eo 








“ ‘The indictpient upon which the prisoners were arraigned dog 
state in what fart of the body the deceased was stabbedj ‘an { 
tant omission which should not have been permitted ‘to Oceur.” 


“ The, Court of Fonjdaree Udalut have directed ihe unconditional 
release of both the prisoners charged, and they consider the commit~. 
ment of the case by po means creditable te ‘the’ Principal Sudder!: 
Ameen.” 
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In reply to the requisition made to him for an explanation of the 
neglizence displayed by him in the trial of the case, the Acting Ses- 
sion Judge submitted a lengthened statement in justification of his 
proceedings, in which he endeavoured to refute the reasous assigned 
by the Court of Foujdaree Udalut for rejecting the evidence upon 
which he had relied. ‘ 


The gist of the arguments advanced by the Acting Session Judge 
in his return (the length of which precludes its being published in this 
report) is given in the accompanying extract frum the proceedings of 
the Court of Voujdaree Udalut dated the 13th April 1852, 


“The Court of Foujdaree Udalut proceed to review the explana- 
tion offered by the Acting Session Judge in the foregoing return on 
the several points noticed in their proceedings of the Sth ultimo with 
reference to the trial of the case above referred to; and in recording 
their remarks thereon the Court will advert seriatin: to those paragraphs 
of the return, in which the Acting Session Judge has endeavoured ta 
combat the grounds assigned by the Court for rejecting the evidence 
for the prosecution.” 


“ With reference to the remark in para, 2 that “ there seems little.’ 
“doubt that a murder has been committed, and that the deceased was 
“killed by a chisel, and that this is acknowledged by all the parties 
“examined,” the Court of Foujdaree Udalat observe that as to the 
fact of a murder having been committed no doubt whatever can exist, 
but that for the reasons which have led them to discredit generally 
the evidence of the witnesses for the prosecution, they consider their’ 
testimony as to the nature of the instrument with which it wag per-. 
petrated to be deserving of no weight whatever.” : 


“Phe absence of all mention in the primary reports of the murder 
addressed to the Head of Police by the village Officers of the nature 
of the stab which had caused the death of the deceased, or of the in« 
strameut with which it was supposed to have been committed, appears 
to the Foujdaree Udalut to render the evidence subsequently given 
on this point open to much suspicion ; the more especially when it is 
considered how materially the addition of such evidence would be 
calculated to strengthen the rccusation against the Ist prisoner, who, 
being a carpenter, would naturally be possessed of such an inetrument 
for the purposes of his trade.” 


“The Acting Session Judge in a subsequent para. of bis return (29) 
lays some stress on the circumstance of no such iastrument having 
been found in the Ist prisoner’s possession, but the Court of Fonjdaree 
Udalut would observe that the only direct evidence on this point con- 
sists in the statement made by the Court’s Ist witness Nakaraz Suh. 
baya, the Curnum of the village, in his answer to the 33th question 
put to hin by the Session Court ;—an answer, which, it appears to 
the Foujdarce Udalut, shguld have suggested the necessity of a fur- 
ther examination in regard to the nature of the search made, both of 
this witnesa himself and of the other persons who were present when 
it took place,” 
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“ No evidence was taken to show that the prisoner did possess such, 
an instrument or when it was last seen in his possession, nor was any” 
opportunity afforded him of explaining, if he did possess one, what 
had become of it.” 


“ The next point to which the Acting Session Judge adverts is the 
inference drawn by the Court of Foujdaree Udalut from the omission 
from the reports made regarding the murder by the village Officers, 
of all mention of the cireumstances which they subsequently slated 
had been made known to them by the Ist witness previous to the dis- 
patch of either of those reports.” 


“The inference of the Court of Foujdaree Udalut was, that if the 
information in question had been in the possession of the village Po- 
lice when their reports were written, some mention of it would then 
have been made and that, as it was not even alluded to, their subse+ 
quent statements to the effect that they were at that time in possession 
of it, were false.” 


“ The Acting Session Judge impugns the correctness of this con- 
clusion, and contends that the fact of the prisoners having heen ap- 
prebended and kept in custody from the morning after the murder, 
makes it manifest that the village Officers had been informed of the 
circumstances subsequently stated by them, when they wrote their 
original reports,” 


“This, the Court of Foujdaree Udalut observe, is begging the 
whole question, for it assumes the correctness of the report of the 
Head of Police and the truth of the evidence for ths prosecution, both 
of which the Court of Foujdares Udalut, for the reasons already stated 
by them, have considered to be undeserving of credit.” 


“The Acting Session Judge throughout his return proceeda upon 
this assumption, attaching apparently no importance to the circum- 
stances which have led the Court of Foujdaree Udalut to discredit 
the evidence subsequently adduced, and then urging that evidence as 
proof, that the omissions in the reports proceeded from another cause 
than ignoranco of the facts to which the subsequent evidence referred,” 


“ The Coust of Foujdaree Udalut on the other hand do not consi- 
der the fact of the prisonet’s apprehension before the arrival of the 
Head of Police, to have been at all satisfactorily established. It is 
clear from the second report of the village Officers that suspicion had 
heen attracted to the Ist prisoner ; but, as observed by the Foujdaree 
Udalut in their proceedings of the 5th February last, it is. not stated 
therein from what cause such suspicion originated ; nor does it fullaw 
that the real cause was that which was subsequently assigned, vis., 
the information given by the Ist witness ; and that it arose upon other 
grounds than those afterwards stated, the omission from the report. of 
all mention of the Ist witness’ statementy, or of the other persons 
named by her, affords, in the opinion of the Court of Foujdaree Uda- 
lus ae the most convincing that from presumptive evidence caabe 

erived.” 
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«The Court attach no importance to the informal manner in which 
the reports in question were drawn up, and from the mention which 
the 2d report contains, of the grounds upon which the village Officora 
coneluded that the Lat prigoner must have been the murderer, the 
Court of Foujdaree Udalut consider it may fairly be inferred, that 
some allusion to circumstances so specific as those afterwards stated by 
the Ist witness, would not have been omitted, if they had been known 
at the time.” ‘ 


“ ‘The inference therefore derived by the Court of Foujdaree Uda- 
lut from the reporta above alluded to, is not, in their opinion, obnox- 
ious to the epithets which the Acting Session Judge has thought fit to 
apply to it 


“ Tn regard to the Punchayetnamah referred to in paras. 10 end 11 
of the Acting Session Judge's return, the Court of Foujdaree Udalut 
observe an ersor in their proceedings wherein it is stated that men 
tion was made in that document of the two persons who are said ta 
have absconded ; but this does not in any way affect the conclusions tc 
be arrived at from the Punchayetnamah, unless it be that the omission 
from it of the names of two of the persons mentioned by the Let wits 
ness would lead to the inference that that individual's subsequent 
statements were not then known to the members of the inquest, or lo 
the Head of Police in whose presence the Punchayetnamah was drawn 
up.’ 


“The Court of Foujdaree Udalut are of opinion that the Acting’ 
Session Judge has failed entirely in reconciling the discrepancies no- 
ticed by them as being observable between the statements of the ist 
witness and the accounts given by the persons to whom those state 
ments are said to have been made. The Cofirt still consider the 1st 
witness’ assertions in regard to what she had witnessed during the 
night of the marder altogether irreconcilable with the fact deposed to 
by the witness Coomaravarapu Venkata, of her having got up to call 
the deceased, and making no mention to the former of what had oG- 
curred ; and her alleged denial to Comarasetti Pullaya of having re~ 
cognized any of the prisoners appears to the Court to be equally con- 
tradictory to her own evidence, whether it was made on the morning 
after the murder or at a later period. ‘The Court do not give the 
evidence of this witness Pullaya any more credit than that of any of 
the other witnesses fur the prosecution, but they see no reason: for 
supposing it to be less credible, and they have merely referred to it 
as one, among many instances, of the contradictory nature of the evie 
dence upon which the Acting Session Judge founded the conviction 
of the accused.” : 


“Jn he TSth para. of his return the Acting Session Judge has ap- 
plied a most extraordinary construction to the answer given by the lst. 
witness, when asked by tho Head of Police whether on the morning 
after the murder she had. informed the Capoos and Curnum of the 
three persons previously named by her, having murdered the deceas 
ed, , The witness had previously, made no mention of the 2d prisoner, 
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but in answer to this question she stated that as the ville were, 
coming up to the house, on hearing of the murder having ta cen place,’ 
the 2d prisoner came up to her and begged her not to implicate her,’ 
in reply to which she charged her with having been accessory to the} 
murder, and that the accusation was overheard by the villagere who 
had in the meantime come up. ‘The terms of the accusation were,: 
“are you and Camsala Somaya not the persone who caused the mute 
der?” “ ‘This expression,” the Acting Session Judge observes, “among 
the “ Telcogoos amounts to a direct affirmation that they were the 
very ‘persons ;” and the gist of the argument based on it by that 
Officer uppears to be, that the lst witness thereby Intended to accuse the 
2d prisener as having been one of the persons pfesent, and that theres 
fore the express mention subsequently made by her before the Princi- 
pal Sudder Ameen and Sessiun Court of the 2d prisoner’s presence at 
the murder, was in no way contradictory to her evidence on this point 
before the Police.” 


“Such a construction of the answer above referred to appears to 
the Court of Foujdaree Udalut to be altogether untenable, and te. 
afford additional proof of the deplorable want of judgment evinced by 
the Acting Session Judge in weighing the evidence in this case, and 
in arriving at conclusions altogether unsupported by the facts upon 
which they are Lased.” 


* Admitting for tho sake of argument that the answer given by the 
Ist witness to the question above alluded to was perfectly true, and 
that the interrogation alleged to have been put by her to the 2d pri+ 
soner on the morning in question virtually amounted to an assertion 
of thut prisoner's guilt, the utmost that can be inferred from it would 
sccm to be, that at that time she saw reason to suspect the 2d prisoner 
of complicity in the mufder, and that she charged her with the same 3 
—nol surely that she had seen her present at it, as she afterwards ale 
leged.” 

“In the 16th paya. of his return the Acting Session Judge points 
out that the words used by the Ist witness in her deposition before 
the Session Court, in narrating her conduct after the departure of the 
murderers, were, “ after they went out I got up and having looked, 
&e.” not, “as soon as they went out” which term was made ase of b 
the Court in commenting on the difference between this statement 
and her previons one before the Police, to the effect that after they 
left the honse she had remained terrified on her cot.” 


“The difference appears to the Court to be very immaterial, and 
assuming the word actually used by the wituess to have no more de- 
finite meaning than that ascribed to it by the Acting Session Judge, 
it is sufficient (if it be true) to prove that when the Witgess was, 
roused by Coommara Vemavarapu Venkata in the morning Mid when’ 
according to the statement of the latter individual she proceeded to. 
cull the dedeased, she was already aware that he was dead.” 


“The discrepancy between this witness’ statement in regard tot 
rising of the moon appears to the Court of Foujdaree Udalat to. be. 
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ey “axis: 
xeconcilable. The witness stated before the Police that thecthoan 
~ had not risen, leaving it een to be inferred that it was dark when 

the murder wascommitted. Before the Seasion Court she stated that 
it was just rising, this statement being made. in reply to a question: 


put by the Court to ascertain by what light she had been enabled to 
recognize the accused,” 


« The Court of Foujdaree Udalat adhere to their opinion as to the 
improbability of the line of conduct attributed by the Ist and 2d wite 
nesses to the prisoners and, their atl ed immediately after the 
commission of the murder; but, though they still consider it. most im- 
probable that persons having juat committed a murder should in such 
@ gratuitous inanner have exposed themeelves to detection, the recorde, 
of criminal jurisprudence afford such numerous instances of equally 
Ufaccountable conduct on the part of persons after just perpetrating 
a crime, that the Court would not have deemed themselves justified in 
Tejccting the statermpts of the witnesses on this point, had the rest of 
their evidence and of the other witnesses for the prosecution been less 
open to exception than it ia.” 


“In the opinion of the Court of Foujdaree Udalut the Acting Ses- 
sion Judge has entirely failed to explain away the circumstances 
which have appeared to them to render the evidence of the’2d wit- 
ness undeserving of credit, ‘Chis witness was not examined for some 
days affer the murder, having, according to his own statement, been 
absent from his village from the morning of the murder till the even- 
ing of the day before his examination. ‘The Court consider the cause. 
which fed ta hia being examined to be involved in much doubt and: 
suspicion, for nv mention was made of him by any of the persons who, 
gave evidence before the Head of Police; and bis own statement be- 
fore the Session Court that he mentioned in the morning after the 
murder what he had seen,in the honse of the deceased, to three of the 
villagers, is contradictory to his Police deposition, wherein he averred 
that previous to hia examination by the Head of Police he had not 
mentioned to any one the facts then stated by hif”’ a 


“The statement made by him before the Session Court on this 
point is also contradicted in its details by the persons who were then 
alleged by him to have been the recipients of his information on the 
moruing after the murder, and who are supposed by the Acting Sea- 
sion Judge by their communications to the Head of Police (o have 
caused his examination on his return to his village.” oe 


“ As an instance of the contradictory nature of thia portion of the 
evidence, the Gourt of Foujdaree Udalut would advert to the doposi- 
tion of the village Curnum, Nakeraz Subbaya, before the Session 
Court, wherein it is stated that the 2d witness came to his (the Cur- 
num’s) house and informed him of the murder of the deceased wheres 
as the 2d witness himeelf atateain his evidence before the dime ttl: 
bunal, that the only'information he gave, was given in a field ontekds 
the village, and that he did not return to the allege after leaving the 
house of the deceased,” ai aes 
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& The explanation given by the Acting Session Judge of the con- 
tradictory statements made by this witness in regard to the time of his 
miceling the 2d prisoner on the morning after the murder, appeara to 
the Court of Foujdaree Udalut extremely unsatisfactory ” 


«The Acting Session Judge infers from the evidence that the wit+ 
ness met the 2d prisoner twice, once when she was coming out and 
he was going in, and again when he was coming ont of the house of 
the deceased, and that on the second occasion she being conscious that 
he had discovered the murder, went to him for the purpose of re- 
questing him nat to divulge it.” 


“This view of the evidence is supported by the witness’ Session 
Court deposition, but it dees not explain the diserepancy in his evi- 
dence before the Police, where he distincily stated, first that his con- 
versation with the 2d prisoner was as he was leaving the house, and 
afterwards that it took place as he was cutering ¥ 


“ To this discrepancy in itself the Court do not attach any material 
importance, but coupled as itis with others, for which it is impossible 
to account, except on the supposition that the witness’ evidence was 
concocted, and especially considering the suspicious circumstances 
under which it was given, the Court consider that the opinion record- 
ed by them regarding the evidence of this witness cannot be deemed 
an © arbitrary rejection of evidence,” as it is designated by the Acting 
Session Jndye,” 


“The Acting Session Judge would seem to have misunderstood the 
meaning of the expression made use of by the Court, to the effect that 
“the seven additional witnesses sent up at the requisition of the Act- 
ing Session Judge gave evidence in support of the general purport of 
the Ist witness’ testimony,” and to construe it as an admission on the 
part of the Court that the evidence of the seven witnesses in question 
went to prove the truth of the lst witness’ statement.” 


“lt ia hardly né@@essary to observe that such was not the meaning 
of the Court, and how such a construction could he applied to the 
words made use of, it seeins difficult to understand.” 


“ The meaning of the Court was, that these witnesses gave their 
evidence in conformity with the general outline of the 1st witness® 
atory, but exposed the falsity of their statements by differing, and con- 
tradicting each other, in regard to important details.” 


* The evidence of C. Narappa, to which the Acting Session Judge 
adverts as proving that the Ist witness early in the morning denounced 
the murderers of the deceased, has not been taken before the Session 
Court, and could not therefore be taken into consideration in weighing 
the evidence against the accused.” 


“The evidence of this witness is comewhat vague in regard to the 
most important fact related init, the time of the communication alleged 
to have been made to him by the Ist witness not having been stated; 
and it is therefore impossible to ascertain whether this communication. 
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was said to~have been made in the presence of the other wittiedss 
who were named by C. Narappa ag having been present when be in- 
apected the corpse of the deceased ; a point of much importance ‘in. 
comparing his evidence with that of the other witnesses and forming 
a judginent as to its truth.” 


‘That the Acting Session Judge should lave deemed the examina- 
tion of these witnesses unnecessary, the Court of Foujdaree Udalug 
consider to reflect most seriously on hig judgment and aptness for ju- 
dicial enquiry.” . 


“The only other point, requiring notice from the Court, is the al- 
leged fact of the persons accused with the pene having abscond- 
cd from their village. ‘Lhe evidence to the fact consists of bare state-. 
ments made by several of the witnesses for the prosecution, but when 
the individuals referred to left their houges ; tohen they were last seen; 
whether they may not have quitted the village for some other reason 
than that assigned, igall left to conjecture, no,question having been 
put regarding any of these points by the Police or by the Acting 
Session Judge.” 


« After the above review of the arguments advanced in the Actin, 
Session Judge’s return, it is hardly necessary to observe, that the Court 
of Foujdarce Udalut sce no reason to modify the censure pronounced 
by them upon that Officer’s proceedings in the conduct of the trial 
under notice. Many of the arguments now put forward in reference 
to those proceedings afford additional evidence of the Acting Session 
Jndge’s great want of judgment, and the general tone of his comments 
on the observations of the Foujdaree Udalut, while they prove his in- 
ability to understand the errors committed by him in mistaking con- 
tradictory assertions for proof and drawing inferences from ingufficient 
premises, even after those errors havo been pointed out to him in the 
clearest terms, evinces at the same time’‘a total forgetfulness of the de= 
ference due by him to the Higher Court.” a 


“ The Judges of the Court of Foujdarce Udalat haveno wish ta 
restrict the Officcrs presidiug over the Lower Courts from a free ox- 
pression of opinion on all points on which their proceedings may have 
been commented on by the Higher Court, but itis obvious that all’ 
such communications shoul be couched in respectful language, and. 
although the Court of Foujdaree Udalat are willing on this occasion 
to attribute many of the objectionable expressions made use of in the. 
Acting Session Judge’s return to an anxiety to relieve himself from 
the ceneure which had been recorded on his proceedings, they deem 
it proper to inform the Acting Session Judge that any similar instance 
of disrespect in the communications addressed by him to the Court 
will be brought to the notice of Government.” : 


‘The Head of Police, by whom the case was committed for trial, and 
with whose connivance the Court of Foujdaree Udalut etated, that 
they saw every reason to believe, that the whole of the evidence haat 
becn concocted, was dismissed from his office by order of the Court of 
Fonjdaree Udalut. : he caret 
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“ THE COCKSPUR CASE.” 


FROM A NOTE BY THR HON’BLE 8IR WILLIAM W. BURTON, PUISNE 
JUDGE OF THE SUPREME COURT. 


“The next case I am obliged to quote from memory, having lost 
my note of it; butitis impressed so strongly on my mind, that I haye 
no doubt of the accuracy of my recollection as far as my statement 
of it will go, although minor points may have been Jost from it. 


“ Five men were tried in one of the country district Courts in 
1844 held before Mr. Bird (the same gentleman who tried the case). 
for the murder of a young boy 7 or 9 years old. 


“The accepted witnosses of the fact were two boys, ohe 12, the. 
other 16 years of age, : 


“ ‘The child who was inurdered was missed from the neighbourhood 
of his parent's house on the evening of the day on which it was mut+ 
dered. It had onits person at the time the little ornaments worn by 
children on festival occasions, and which were of some little value.’ 
In the afternoon of that day it had been geen by some of the neigh- 
hours, a little way from the house, in the company of one of the boys: 
and in consequence of that circumstance coming to the knowledge of 
the father in the course of the search for the child, he went to the 
house of the two boys at about 9 in the evening, (they were then in- 
bed) and questioned them, if they had been with or seen the child, 
They both said .“ they had not seen him ;” and persisted in that ac-* 
count, 


“ Next morning the body of the child was found in a‘well, just 
outside the village; dead ; and there were wounds on its throat ine” 
flicted hy some sharp instrument, which it appeared were the cause 
of death. ve 

“The boys were arrested by the Native Police authority of the vil- 
lage, and charged with the murder. Sy 


“They persisted in their firat statement, and made no other, 


“The Police official forwarded them to the next authority, I-be- 
lieve a Magistrate, and after they had been in custédy fér some time; 
I believe two or three days, they joined in telling -a story which was 
incredible in all its facta; but nevertheless obtained implicit ores 
dence by the Magistrate, the Judge, and the inferior Court,- 
Judges of the Foujdaree Udalat. - ‘o3 a 








: T¢ was thia—that they had witnessed the murder. “That 
committed by four men of the village, whom the! named : that they, 
the boys, were employed by the men, one to fetch a rope to bind the 
child, the other to watch ifany one should approach ; and that they. 
thus witnessed what followed. 


“They described, particularly, without either deviating from the. 
other, the part which cach of these four men took in the murder. It 
was this. ‘Ihey laid the child on his back. . They described particu~ 
Jarly to what point of the compass the head lay, tid each arm, and 
the legs, one held one arm of the child, and covered his mouth; two 
others held, cach, a leg; ani the fourth held the other arm, and cut 
the throat of the child with asteel cockspur, such as is used by Natives. 
for fighting cocka: an instrament about 2§ inches long : he then took 
the ornaments off the child’s person, and threw the body into the 
well. ‘They then proceeded towards the house where the two boys 
lived, and then under a hedge, only 14 yard from the house, in the 
presence of the two boys buried the ornaments, and the cpieel tie with 
which the murder had been perpetrated, together with a amall purse, 
containing other cockspurs, which the boys alleged belonged to one of 
the prisoners, and had been left by him with their falher who was a- 
blacksmith, and a maker of such instruments, for the purpose of being 
sharpened, and had been returned to the prisoner. ' 


«To confirm this story they took the Police to the spot where the: 
_ articles were buried, and there they were found. 


“This was their firat story: they afterwards amended it, both CoD. 
curring in all the particulars of the amendments, that a fifth man.waa: 
party to the murder, whom they accused, and being asked bine oi 
he rie they answered that he held the child’s head, and gave, ordera: 
‘cut here.’ ve 





“ ‘There was one other witness, a woman, who might be said fo give: 
some probability to the atory of the boys, as she proved that the five met 
had been seon by her at the spot where the boys-said it had beep 
committed that evening, about the time the boys spoke-of. -It wage 
place where sceds or shrubs grew : and so thickly, as not ¢o be sean 
through; but there was a path that way to the village ; the five pri- 
an the woman had to go that way home from their work “in 
the fields, a 


“ So there was really’nothing in this evidence. The boys might 
have been there unseen of either man or woman, and yet have heard, 
whilst in confinement, that those men had been seen that eveuing 
about the spot, where the well was, in which the body was founds ee 





« After the body had been found there, it was likely enough that 
any one who had been seen there would be remembered. But the 
gree improbabilitics in the story consisted in the fact that these swe 
boys in no way concerned in the murder, or to deriva any bey 
from it, should one of them be sent for a rope, and bring it, an 
other be put to watch, and that they should not be struck with" ae 
and horror, and run away and give the alarni on ihe firat sppéafance 
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of what was going to take place—that the men should allow two such 
Witnosses to be present and they should conceal the property near the 
boys’ residence, rather than anywhere else, and in a spot known to 
them, All diis was so monstrous that one ia lost in astonishment at 
iis finding credit from any one, It did however obtain it from 
Magistrate and Judge. All concerned in the case in the Country 
(cxcept the old Police Peon who charged the boys themselves with 
the mnrder), believed it, and the Law Officers and the Judge con- 
victed the five prisoners, 


“The case being capital, it went up to the Foujdaree Udalut. 


« Phat Court consists of three Puisne Judges and a Chief Judge, 
the latter, however, is a Member of Council, and is only called in 
- when the others differ. 


Messrs, Waters and Boilean minuted their opinion ; found the 
prisoners all guilty, and awarded their seutence accordingly, four to 
he hanged, one to be transported, 


“ Ar, Lewin was one of the Judges. When the case came to be 
considered by him, he at once stated his opinion that the prisoners 
Were itmocent, and the boys were the murderers, and begged the 
case might be referred to Mr. Dickenson, Chief Judge. He con- 
curred with Mr, Lewin. ‘Thus the Court was divided in opinion. 
Government appointed a filth, Mr. Thomas, who concurred with Mr, 
Lewin and Mr..Dickenson, and the men were sayed.” 
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(No. 89.) 
Iixtract from the Proceedings of the Sudr Udalut Court under. 
date the 9th July 1852, 


Read again Extract from the Minutea of Consultation of Govern- 
ment in the Revenue Department under date the 29th April 1852. 
1059 u 


(Here enter F. U. No, juss 


Read also Extract from the Minutes of Consultation of Govern- 
ment in the Revenue Department under date the 6th May 1852. 


(Here enter $.-U. No. iw 


Read also letter dated the 21st May 1852 from the Magiatrate of 
Rajahmundry soliciting the instructions of the Court of Foujdarce.- 
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Udalnt regarding the matterd contained. in the Patition presenta yy 
the Guardian of the minor Zemindar of Pittapoor, ae 






*. (Here enter F. U. No, 2% 


Read also Miscellaneous Petitions presented on the 25th May and: 
7th June 1852 by R, ‘Leroomala Row Vakeel on behalf of Kola-, 
ghen Venkatarow the aforesaid Guardian of the minor Zemindar of 
Pittapoor. ¢ 





+ 


(Here enter F, U.P, No, 65 and w) 


Read also Return dated the 26th May 1852 made by the Civik 
Judge of Rajahmundry to the requisition contained in the proceed~ 
ings of the F. U. under date the 18th May 1852 calling upon that. 
Olficer to explain the circumstances under which he deemed himself: 
justified in interfering with the orders issued by the Collector and: 
Magistrate of Rajahmundry relative to one Bhaviummah sister of the” 
minor Zemindar of Pittapoor, and requiring him to suspend all orders 
issued by him in the matter pending the final instructions of Sudr, 
Udalut. : 


(Here enter 8. U, No. Wha 


Read also letter dated the 9th June 1852 from the, Civil Judge of. 
Rajahmundry submitting copies of the correspondence connected with: 
the above matter. : 





(Here enter $, U. No. 


1. In the foregoing Return, the Civil Judge adverting to the re-. 
quisition contained in the procecdings of the 8. U. above recorded, 
states that the orders of the Court are obeyed, and all orders issued 
by him on the matter in question are placed in abeyance. - 


2. ‘These orders Mr. Anstruther observes were necessarily isaued 
by himin his joint capacity of Civil and Session Judge in conse- 
quence of the orders appealed from having been placed .by Me. 
Prendergast, some in his capacity of Collector and others in that of 
Magistrate. Mr. Anstruther denies that he exercised any undue ins 
terference in the Officers of the Zemindary beyond that which was, 
called for by the importunity of the parties ; and he maintains that the 
course of procedure ultimately adapted -by him will be found on re- 
ference to certain cases on the records of the S. U, to be borne out 
by practice ard precedent as well as sanctioned by the Regulations. 


8. The two principal points arising out of the foregoing corres- 
pondence which now demand the consideration of the Court™ of 
Sudr Udalut are— - 


1. The power of the Court of Wards to pone for the Guardian - 
ship of all the minor children of the deceased Zemindar and _. 
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